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Appointment of Examiners: Requirements

Section 1104(c) of the Bankruptcy Code:
• “(c) If the court does not order the appointment of a trustee under this

section, then at any time before the confirmation of a plan, on request of a
party in interest or the United States trustee, and after notice and a hearing,
the court shall order the appointment of an examiner to conduct such an
investigation of the debtor as is appropriate, including an investigation of any
allegations of fraud, dishonesty, incompetence, misconduct, mismanagement,
or irregularity in the management of the affairs of the debtor of or by current
or former management of the debtor, if—

• (1) such appointment is in the interests of creditors, any equity security
holders, and other interests of the estate; or

• (2) the debtor’s fixed, liquidated, unsecured debts, other than debts for
goods, services, or taxes, or owing to an insider, exceed $5,000,000.”
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Appointment of Examiners: Requirements

• There is a split of authority as to whether Section 1104(c)(2) mandates the
appointment of an examiner in a case where the debtor’s fixed, unliquidated,
unsecured debts (other than for goods, services, or taxes, or owing to an
Insider) exceed $5 million.

• Some courts have concluded that the appointment of an examiner is not mandatory in all cases
satisfying subsection (c)(2) because the phrase “such an investigation of the debtor as is
appropriate” provides a limitation on the requirement for appointment of an examiner under
either subsections (1) or (2).

• In re Residential Capital, LLC, 474 B.R. 112 (Bankr. S.D.N.Y. 2012)
• In re Spansion, Inc., 426 B.R. 114 (Bankr. D. Del. 2010)

• Other courts have held that the word “shall” mandates the appointment of an examiner if
1104(c)(2) is satisfied.

• Morgenstern v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498 (6th Cir. 1990)
• Walton v. Cornerstone Ministries Invs., Inc., 398 B.R. 77 (N.D. Ga. 2008)

• If a debtor has less than $5 million in assets, the appointment of an examiner
is always discretionary.
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Appointment of Examiners: Requirements

Section 1112(b)(1) provides an alternate situation for
appointment of an examiner, but still requires it to be in the
best interests of creditors and the estate:

• “[O]n request of a party in interest, and after notice and a hearing,
the court shall convert a case under this chapter to a case under
chapter 7 or dismiss a case under this chapter, whichever is in the
best interests of creditors and the estate, for cause unless the
court determines that the appointment under section 1104(a) of a
trustee or an examiner is in the best interests of creditors and the
estate.”
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Appointment of Examiners: Requirements

• Any “party in interest” or the U.S. Trustee can request the
appointment of an examiner.

• Some courts have determined that they may appoint an
examiner, sua sponte, without a request from a party in
interest or the U.S. Trustee.
• In re Fontainebleau Las Vegas Holdings, LLC, Case No. 09-21481, ECF

No. 770 (Bankr. S.D. Fla. Oct. 14, 2009)
• In re Enron Corp., Case No. 01-16034, ECF No. 1605 (Bankr. S.D.N.Y.

Feb. 21, 2002)
• While examiner appointments are more common in large,

complex or contentious cases than in smaller, simpler
ones, the appointment of an examiner remains relatively
rare.
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Appointment of Examiners: Examiner Selection

• Under Section 1104(d), the selection of an examiner is
made by the U.S. Trustee, after consultation with the
parties in interest. The selection is then subject to court
approval.
• The U.S. Trustee must select a “disinterested person,” as defined in

Section 101(14).
• The Bankruptcy Code is otherwise silent on the qualifications that

a potential examiner should possess.
• In practice, the overwhelming majority of examiners are

attorneys, though financial advisors and forensic accountants
have also fulfilled the role.
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Appointment of Examiners: Scope of Examination

• Section 1106 of the Bankruptcy Code empowers an examiner to
“investigate the acts, conduct, assets, liabilities, and financial condition of
the debtor, the operation of the debtor’s business and the desirability of
the continuance of such business” and to “file a statement of any
investigation conducted . . . including any fact ascertained pertaining to
fraud, dishonesty, incompetence, misconduct, mismanagement, or
irregularity in the management of the affairs of the debtor . . . .”

• It is generally agreed that bankruptcy courts retain discretion over the
timing, nature, scope and cost of an examiner’s investigation.

• Scope of the investigation is generally discussed and agreed among the
principal parties in interest, the court and the examiner, and then set
forth in a “scope order” issued by the court.

• Even where a bankruptcy court determines that appointment of an
examiner is mandatory under Section 1104(c)(2), a court may significantly
limit the scope, duration or cost of the investigation.

• See, e.g., Order Directing the Appointment of an Examiner, In re Parmalat USA Corp.,
Case No. 04-11139, ECF No. 383 (Bankr. S.D.N.Y. May 17, 2004) (appointing an
examiner, but limiting the investigation to two weeks and providing only a $5,000
budget).
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Appointment of Examiners: Retention of Professionals

• While courts have routinely authorized examiners to
retain professionals to assist in investigations, the
Bankruptcy Code does not expressly authorize such
retention (as it does for trustees, debtors-in-possession
and committees).

• Where courts have considered this issue, they typically
rely on Section 105, which provides that a bankruptcy
court may issue any order “necessary or appropriate” to
carry out the provisions of the Bankruptcy Code.
• In re Southmark Corp., 113 B.R. 280 (Bankr. N.D. Tex. 1990)

• Professionals commonly retained by examiners include
attorneys, financial advisors and accountants.
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Common Circumstances and Issues for
Investigation by Examiners

Common Circumstances
• Failed Leveraged Buy-Outs (LBO)

• Tribune, Refco, Extended Stay
• Alleged Improper Parent-Subsidiary Relationships

• Residential Capital, Dynegy
• Complicated or Questionable Transactions

• Lehman, Enron
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Common Circumstances and Issues for
Investigation by Examiners

Common Issues
• Solvency Analysis

• Residential Capital, Tribune, Washington Mutual
• Evaluation of Proposed Settlements

• Residential Capital, Washington Mutual
• Identification and Evaluation of Causes of Action

• Residential Capital, Tribune, Washington Mutual, Lehman, Enron
• Help Facilitate Consensual Chapter 11 Plan / Mediation

• Enron, Dynegy
• Analyze Complex Corporate Structures and Transactions

• Lehman, Enron, Dynegy
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Common Circumstances and Issues for
Investigation by Examiners
• Section 1106(b) provides that the court may expand the role of an examiner to include

other functions traditionally reserved for a trustee or debtor in possession.
• “An examiner . . . shall perform the duties specified in paragraphs (3) and (4) of

subsection (a) of this section, and . . . any other duties of the trustee that the court
orders the debtor in possession not to perform.” (emphasis added)

• In practice, courts have expanded an examiner’s role beyond investigation only rarely,
perhaps because of the concern that an expanded role may diminish an examiner’s
neutrality.

• Expanded functions occasionally performed by examiners include:
• Sell or negotiate disposition of assets

• In re GTI Capital Holdings, LLC, 2007 WL 7532277 (B.A.P. 9th Cir. 2007)
• Commence litigation or avoidance actions

• In re Patton’s Busy Bee Disposal Serv., Inc., 182 B.R. 681 (Bankr. W.D.N.Y. 1995)
• But see In re W.R. Grace & Co., 285 B.R. 148 (Bankr. D. Del. 2002) (“[T]he Court has

misgivings whether the concept of an examiner acting as the prosecutor of a fraudulent
conveyance proceeding is consistent with the more general concept of the examiner
under the Code.”)

• Consider proofs of claim
• In re New Power Co., 438 F.3d 1113 (11th Cir. 2006)



Strategic Use of Examiner Appointments
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Strategic Use of Examiner Appointments

• Why request?
• “Out of the money” creditors may benefit from the potentially broad

scope of an examiner’s investigation.
• The perceived threat of full disclosure of claims may spur settlement.
• An investigation of mismanagement could create the opportunity for

appointment of a trustee (though in many cases, creditors may find
the appointment of a trustee counterproductive).

• Parties in interest may question whether the creditors’ committee is
sufficiently disinterested to conduct a fair investigation of claims.

• To gain some perceived or actual advantage in the bankruptcy
proceeding, though courts may be hesitant to appoint an examiner if
there is no apparent benefit to the estate or if a party requests the
appointment of an examiner for transparently strategic reasons.
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Strategic Use of Examiner Appointments

• Benefits
• A thorough and candid examiner’s report can increase accountability and public and

creditor confidence in the outcome of a bankruptcy proceeding.
• Can assist in identifying assets, evaluating a plan of reorganization and/or identifying

legitimate areas for recovery.
• May serve as a road map for future litigation or plan negotiations.
• Can encourage settlement of claims.
• In the case of mismanagement, a critical examination and subsequent appointment of

new management or even a trustee may improve business operations.

• Drawbacks
• Creditors’ committees are empowered to conduct investigations related to the estate, so

the appointment of an examiner may diminish the role of the committee.
• If the appointment of an examiner is read as mandatory under Section 1104(c)(2), this

may encourage parties to seek examiner appointments as a tactic.
• Can be costly in terms of money and time.
• If an examiner’s report is not conclusive, it may create additional points of contention.
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Strategic Uses of Examiner Appointments

Admissibility of Examiner Reports
• Courts have generally held that examiners’ reports are inadmissible as evidence,

and even where they have allowed portions of a report to be admitted, courts
generally hold that an examiner’s conclusions are non-binding.

• The principal concern regarding the admissibility of a report is that it constitutes hearsay; this
concern may be greater where a report is prepared using unsworn testimony.

• Parties are, of course, free to stipulate to the admissibility of portions or all of a report where it
is in their shared interests to do so.

• Regardless of admissibility, examiners’ reports can be a useful resource for the
court and parties in interest.

• “[I]t is not necessary to determine that the report is admissible—or to admit it into evidence—
in order for the examiner's investigation and report to be of benefit to the estate. The benefits
of an examiner's investigative efforts flow directly to the debtor and its creditors and
shareholders. While the examiner answers solely to the court and is required to file a report of
his or her investigation with the court, an examiner's findings have no binding effect on the
court. The record compiled by the examiner is meant to be a source of information that assists
parties in identifying assets of the estate, evaluating a plan of reorganization, or describing
likely and legitimate areas for recovery. Thus, while courts are aided by the conclusions of
examiners and often rely on their reports in contested matters, the decision not to admit the
examiner's written explanation of how he or she reached his conclusions does not diminish
the value of the examiner's conclusions.”

- In re FiberMark, Inc., 339 B.R. 321, 325 (Bankr. D. Vt. 2006)
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Conduct of Examiner Investigations

• Primary Activities
• Document Discovery
• Witness Interviews and Depositions
• Meetings with Parties in Interest
• Request Written Submissions
• Report Drafting

• Document discovery and witness testimony may be acquired
through formal or informal means.
• Formal discovery is sought pursuant to Bankruptcy Rule 2004, while

informal discovery is based on parties’ willingness to cooperate with
the examiner.

• A “best practices” letter submitted to the U.S. Trustee by
Lehman examiner Anton Valukas is useful as an informal guide
in conducting these activities.
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Conduct of Examiner Investigations

• Formal discovery authorized by Bankruptcy Rule 2004:
• “(a) Examination on Motion. On motion of any party in interest, the

court may order the examination of any entity.
• (b) Scope of Examination. The examination of an entity under this

rule . . . may relate only to the acts, conduct, or property or to the
liabilities and financial condition of the debtor, or to any matter
which may affect the administration of the debtor's estate, or to the
debtor's right to a discharge. . . .

• (c) Compelling Attendance and Production of Documents. The
attendance of an entity for examination and for the production of
documents . . . may be compelled as provided in [Federal Rule of Civil
Procedure 45 (Subpoenas)] for the attendance of a witness at a
hearing or trial.

• (d) Time and Place of Examination of Debtor. The court may for
cause shown and on terms as it may impose order the debtor to be
examined under this rule at any time or place it designates, whether
within or without the district wherein the case is pending.”
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Conduct of Examiner Investigations

Document Discovery
• Formally authorized by Bankruptcy Rule 2004.
• Documents are often collected in a “depository” and access may or

may not be given to other parties in interest upon specified
conditions.

• Public filings generally provide a good starting point for an
examiner to identify transactions and issues of interest; discovery
can then proceed to specific documents.

• Use of one master confidentiality order may prevent confusion
and eliminate the necessity of requesting court approval for
multiple agreements.

• Contract attorneys can greatly assist in completing large
document reviews in a cost-effective manner.
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Conduct of Examiner Investigations

Witness Interviews and Depositions
• Appropriate witnesses may include current and former officers

and directors of the debtor, current and former employees, key
creditors, and potential targets of estate avoidance actions.

• Informal, unsworn interviews provide a more relaxed setting and
may encourage a witness to be more cooperative.

• The interview setting can be relaxed by not having a transcriber in the
room and by limiting the attendance of third parties.

• Unsworn interviews can still be recorded and/or transcribed for
greater accuracy.

• Can be conducted more quickly and more cost effectively than formal
depositions.

• Formal, sworn depositions may be necessary in some cases to
compel a witness’s appearance or to ensure testimony is truthful.
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Conduct of Examiner Investigations

Meetings with Parties in Interest
• Gathering input from all parties in interest ensures that an examiner is

investigating all aspects of a controversy.
• Parties other than the debtor or committee may have perspectives and/or

facts not otherwise available to an examiner.
Written Submissions

• Written submissions from parties in interest may serve to highlight areas
of factual or legal disagreement and narrow the issues to be investigated.

• May also provide a cost effective way to tap into creditors’ collective
knowledge regarding events or transactions that occurred in the past.
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Conduct of Examiner Investigations

Report Drafting
• Section 1106(b) (governing the duties of an examiner)

incorporates section 1106(a)(4), which governs the contents of an
investigative report filed by a chapter 11 trustee.

• Section 1106(a)(4) requires an examiner to:
• “(A) file a statement of any investigation conducted . . . including any

fact ascertained pertaining to fraud, dishonesty, incompetence,
misconduct, mismanagement, or irregularity in the management of
the affairs of the debtor, or to a cause of action available to the estate;
and

• (B) transmit a copy or a summary of any such statement to any
creditors’ committee or equity security holders’ committee, to any
indenture trustee, and to such other entity as the court designates.”
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Conduct of Examiner Investigations

Report Drafting
• A thorough examiner’s report will include the following items:

• Background regarding the debtor’s business and bankruptcy proceeding;
• Detailed transaction summaries or narratives;
• Identification of potential claims;
• Legal analysis of claims;
• Conclusions (typically presented within a range of certainty or probability)

• The nature and size of an examiner’s report can vary greatly depending
on the scope of the investigation and time afforded for its completion.
• Residential Capital – 2,200 page, three volume report (including exhibits)

issued ten months after appointment;
• Lehman – five volume report and a four volume appendix issued one year

after appointment;
• Enron – three interim reports issued at 120-day intervals by the Enron Corp.

Examiner and weekly and monthly reports issued by the ENA Examiner;
• Dynegy – 160 page report issued 60 days after appointment;
• Tribune – 1,400 page report issued three months after appointment.
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Recent Examiner Appointments in U.S. Mega-Cases
(in reverse order of filing)

• In re Residential Capital, LLC (Bankr. S.D.N.Y.) (petition filed May 14, 2012)

• In re Dynegy Holdings (Bankr. S.D.N.Y.) (petition filed Nov. 7, 2011)

• In re Tribune Company (Bankr. D. Del.) (petition filed Dec. 8, 2008)

• In re Washington Mutual (Bankr. D. Del.) (petition filed Sept. 26, 2008)

• In re Lehman Bros. Holdings (Bankr. S.D.N.Y.) (petition filed Sept. 15, 2008)

• In re Enron (Bankr. S.D.N.Y.) (petition filed Dec. 2, 2001)
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Recent Examiner Appointments in U.S. Mega-Cases

In re Residential Capital, LLC (Bankr. S.D.N.Y.)
• Background:

• Mortgage originator, servicer and securitizer that sustained heavy losses throughout the
financial crisis, but avoided a bankruptcy filing for several years because it received
continued capital support from its parent, Ally Financial Inc. (formerly GMAC).

• Filed petition for chapter 11 relief on May 14, 2012.
• Examiner appointment requested by Berkshire Hathaway, one of ResCap’s largest

holders of unsecured and junior secured bonds.
• Examiner: Honorable Arthur J. Gonzalez, former Chief Bankruptcy Judge for the Southern

District of New York.
• Focus of Investigation:

• All material prepetition transactions between the debtors on the one hand, and Ally
Financial, Ally Bank, and Cerberus, on the other.

• Allegations that Ally Financial had improperly siphoned valuable assets away from
ResCap and used the company as a shield for mortgage-related losses.

• The negotiation and entry into various plan support, settlement, financing and asset
sale agreements in connection with the bankruptcy filing.

• The merits and value of various estate and third-party claims to be released as part of a
proposed settlement with Ally Financial.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Residential Capital, LLC (Bankr. S.D.N.Y.)
• Key Findings:

• Debtors’ estates held approximately $3.1 billion in claims that were likely or more
likely than not to prevail.

• It is unlikely that Ally Financial could be held liable for ResCap’s liabilities under a
single-entity theory such as piercing the corporate veil or alter ego.

• It is likely that a 2009 tax allocation agreement entered into between ResCap and
Ally Financial could be avoided as a constructive fraudulent transfer, with damages
of approximately $1.77 billion.

• No potential claims for breach of fiduciary duty were likely to succeed, though
troubling facts in connection with fiduciary conduct did exist.

• It is unlikely that ResCap could prevail on a fraud or fraudulent transfer claim
against Ally Financial in connection with a 2006 restructuring of Ally Bank in which
ResCap did not receive reasonably equivalent value.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Dynegy Holdings (Bankr. S.D.N.Y.)
• Background:

• Operator of coal- and gas-fired electricity generation plants near Newburgh, New York.
• Filed petition for chapter 11 relief on November 7, 2011, because of declining revenues (as a

result of low power prices) and unfavorable leases at its two key generation facilities.
• Examiner appointment requested by U.S. Bank, the indenture trustee for the financings

associated with the two power facilities.
• Examiner: Susheel Kirpalani, Partner at Quinn Emanuel Urquhart & Sullivan LLP.

• Focus of Investigation: The debtors’ conduct in the months leading up to their bankruptcy filing and
whether shareholders were favored over creditors as a result of certain prepetition asset transfers
between Dynegy Holdings and its non-debtor parent company, Dynegy Inc.

• Key Findings:
• The sale of Dynegy Holdings’ coal assets to Dynegy Inc. transferred hundreds of millions of dollars

away from creditors in favor of stockholders.
• Dynegy Holdings’ directors and officers did not understand the distinction, from a corporate and

fiduciary perspective, between Dynegy Inc. and Dynegy Holdings—“a lapse perhaps caused by having
the same professionals advise all entities within the consolidated Dynegy family of companies.”

• The sale of Dynegy Holdings’ coal assets was an intentional fraudulent transfer, a constructive
fraudulent transfer, and a breach of fiduciary duty by the board of directors of Dynegy Holdings.

• Dynegy Inc., through its board of directors, used its power to control the affairs of Dynegy Holdings,
whose property should have been maximized and safeguarded for the benefit of its creditors.

• Dynegy Inc.’s conduct provided a basis for disregarding the corporate separateness among it and
certain of its subsidiaries.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Tribune Company (Bankr. D. Del.)
• Background

• Media conglomerate that owned eight major newspapers, twenty-three television stations, one radio
station and the Chicago Cubs baseball team.

• Tribune filed a petition for chapter 11 relief on December 8, 2008, as a result of the large debt load
undertaken to finance its 2007 leveraged buy-out (LBO) by Sam Zell and declining newspaper
readership and ad revenue.

• Appointment of examiner requested by Wilmington Trust Company, as indenture trustee for certain of
Tribune’s bonds.

• Examiner: Kenneth Klee, Partner at Klee, Tuchin, Bogdanoff & Stern LLP
• Focus of Investigation: The Tribune examiner was appointed principally to (i) evaluate

potential claims and causes of action held by the debtors’ estates in connection with
Tribune’s failed 2007 LBO and (ii) provide a roadmap and catalyst for settlement and plan
negotiations.

• Key Findings:
• Reasonably likely that the first phase of the LBO did not constitute an intentional fraudulent transfer,

but somewhat likely that a court would conclude the second step was intentionally fraudulent.
• Somewhat unlikely that a court would collapse the two phases of the LBO.

• However, if a court were to collapse the two steps, it was somewhat unlikely, although an
exceedingly close call, that Tribune entities were rendered insolvent as a result of the collapsed
transaction.

• If the steps were considered independently, it was highly unlikely that Tribune was rendered
insolvent as a result of step one, but highly/reasonably likely that Tribune and its subsidiaries
were rendered insolvent as a result of step two.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Washington Mutual (Bankr. D. Del.)
• Background

• Savings and loan holding company that crumbled in the wake of the Lehman bankruptcy filing
because of credit rating downgrades coupled with overreliance on insured deposits and
consumer trust. On the eve of bankruptcy, after customers withdrew approximately $16.7
billion over ten days, regulators seized the bank and sold the majority of its operations to
JPMorgan.

• Filed a petition for chapter 11 relief on September 26, 2008.
• Largest bank failure in the history of the United States.
• Appointment of an examiner requested by the Official Committee of Equity Security Holders.

• Examiner: Joshua Hochberg, Partner at McKenna Long & Aldridge LLP.
• Focus of Investigation: The reasonableness and good faith of a global settlement among

Washington Mutual, the FDIC, which was appointed as the bank’s receiver after it failed, and
JPMorgan, which bought substantially all of Washington Mutual’s assets for nearly $1.9
billion.

• Key Findings:
• The settlement reasonably resolved contentious issues.
• The consideration paid to the debtors’ estates in connection with the settlement was

“reasonable” and the debtors’ estates received “good value” for the released claims.
• With respect to claims that JPMorgan breached contractual obligations to Washington Mutual,

tortiously interfered with the bank's business or conspired with others in violation of antitrust
laws, the examiner concluded that there were no facts to support those claims or to establish
that JPMorgan otherwise caused the demise of Washington Mutual.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Lehman Brothers Holdings Inc. (Bankr. S.D.N.Y.)
• Background:

• Major investment bank that sustained heavy losses as a result of its high-risk, high-
leverage business model and a lack of credit market liquidity.

• Filed for bankruptcy protection on September 15, 2008.
• Largest bankruptcy filing in the history of the United States.
• Appointment of an examiner requested by The Walt Disney Company, a holder of

repayment obligations in connection with certain foreign currency transactions and a
guaranty agreement.

• Examiner: Anton R. Valukas, Partner at Jenner & Block.
• Focus of Investigation:

• The reasons behind Lehman’s failure and whether colorable causes of action arose from
its financial condition and failure.

• Whether colorable claims existed for preferences or voidable transfers.
• Whether colorable claims arose from the transfer of affiliate assets to Barclays or from

the transfer of capital stock of certain Lehman Brothers, Inc. (“LBI”) subsidiaries to
Lehman ALI Inc.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Lehman Brothers Holdings Inc. (Bankr. S.D.N.Y.)
• Key Findings:

• “Lehman failed because it was unable to retain the confidence of lenders and counterparties
and because it did not have sufficient liquidity to meet its current obligations.”

• The risk management decisions that brought Lehman to its crisis were largely within the
“business judgment rule” and thus did not give rise to claims for breach of fiduciary duties.

• An accounting tactic known as a “Repo 105 transaction” was not inherently improper, but a
colorable claim existed because it was employed by Lehman to manipulate its balance sheet
and artificially report significantly lower leverage.

• Colorable claims existed against senior officers who oversaw and certified misleading financial
statements, as well as Lehman’s auditors for, among other things, their failure to investigate,
question or challenge improper disclosures in those financial statements.

• Colorable claims existed against Lehman's secured lenders "in connection with modifications of
guaranty agreements and demands for collateral in the final days of Lehman's existence."

• The examiner identified: (i) approximately $60 million of administrative claims against LBHI
held by its debtor affiliates; (ii) a limited number of colorable claims for preferential transfers
against LBHI by its debtor affiliates; and (iii) a limited number of colorable claims for avoidance
actions against Lehman’s secured lenders.

• No view was expressed on the merits of claims surrounding the transfer of LBI assets in the
post-filing sale to Barclays, because the asset sale was the subject of pending litigation and
discovery was far from complete.

• The transfer of capital stock to Lehman ALI Inc. served a legitimate purpose and was not
improper.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Enron Corp. (Bankr. S.D.N.Y.)
• Background:

• Energy, commodities and services company based in Houston, TX.
• Filed for chapter 11 relief on December 2, 2001, following public

revelation of its deceptive and fraudulent accounting practices.
• At the time, the largest chapter 11 filing in history (though since

surpassed by WorldCom and Lehman).
• Two examiners appointed to consider different issues:

• The first examiner was appointed sua sponte by the bankruptcy court,
after several creditors raised concerns regarding the cash management
and estate interests of Enron North America.

• The second examiner was appointed after numerous creditors and the
S.E.C. raised concerns regarding (i) Enron’s use of special purpose entities
to disguise debt and (ii) the creditors’ committee’s inability to investigate
the matter due to a perceived conflict of interest among some members
of the committee.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Enron Corp. (Bankr. S.D.N.Y.)
• ENA Examiner: Harrison J. Goldin, founder of Goldin Associates.
• Focus of Investigation:

• Matters relating to Enron North America (“ENA”), specifically, ENA’s
participation in Enron’s cash management system and the allocation of
certain overhead costs to ENA.

• Scope of appointment later expanded to (i) include an investigation of certain
third parties’ roles in connection with the debtors’ creation of off-balance
sheet special purpose entities and (ii) designate the ENA Examiner as a
fiduciary and plan facilitator for ENA.

• Key Findings:
• Issued weekly and monthly reports on the status of ENA cash management for

more than two years.
• Made recommendations regarding cash management, credit valuation, cost

allocation and DIP financing, among many other things.
• Found sufficient evidence to support various claims against Bank of America,

Royal Bank of Canada, KPMG and PricewaterhouseCoopers, based on their
participation in certain off-balance sheet transactions involving Enron Corp.
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Recent Examiner Appointments in U.S. Mega-Cases

In re Enron Corp. (Bankr. S.D.N.Y.)
• Enron Corp. Examiner: Neal Batson, former Partner at Alston & Bird LLP.
• Focus of Investigation: All transactions involving special purpose entities (“SPEs”) created or

structured by Enron (as well as all entities and prepetition professionals involved therein).
Scope later expanded to include an investigation of Enron’s purported removal of cash from
National Energy Product Corp. (“NEPCO”), and whether such removal of funds led, in part, to
NEPCO’s insolvency.

• Key Findings (issued in three interim reports, one NEPCO report and a final report):
• Many SPE transactions were susceptible to “true sale” or substantive consolidation challenge, potentially

restoring significant value to the debtors’ estates.
• No evidence of fraud or negligence related to NEPCO’s participation in Enron’s cash management system.
• Enron manipulated its financial statements in violation of GAAP and failed to make appropriate public

disclosures of its SPE transactions.
• Identified potential avoidable transfers valued at approximately $2.9 billion.
• Sufficient evidence existed to conclude that senior officers of Enron breached their fiduciary duties by causing

Enron to enter into SPE transactions that were designed to manipulate its financial statements.
• Certain financial institutions potentially aided and abetted Enron’s officers in breaching their fiduciary duties.
• Sufficient evidence of inequitable conduct by certain financial institutions existed to warrant equitable

subordination.
• Regardless of their respective legal liability, Enron’s officers, directors, accountants, attorneys and financial

institutions were responsible for Enron’s financial demise.
• Arthur Anderson committed professional negligence in rendering accounting services to Enron.
• Certain of Enron’s in-house and outside counsel committed legal malpractice in connection with the SPE

transactions and aided and abetted certain Enron officers in breaching their fiduciary duties.
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Recent Examiner Appointments in U.S. Mega-Cases

• The cost of an examiner investigation can vary greatly, depending on,
among other things, the scope and length of the investigation and the
complexity of the issues being investigated.
Case Approx. Length of

Investigation
Approx. Cost of All
Professionals

Lehman Brothers Holdings 12.5 months $102.3 million

Enron 18 months $96.9 million

Residential Capital 10 months $84 million

Tribune Company 3 months $12.2 million

Washington Mutual 3 months $6.2 million

Extended Stay 5.5 months $6.0 million

SemCrude 6 months $5.3 million

Dynegy 2 months $4.1 million
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Examiner Equivalent in the U.K.
• The United Kingdom Insolvency Act does not have an exact equivalent

of a U.S. bankruptcy examiner, but U.K liquidators and administrators
are empowered to investigate past transactions involving the debtor.
• Unlike U.S. examiners, liquidators/administrators do not have a

singular focus on investigation, but they can conduct many of the
same activities.

• The scope of investigation and budget for U.K. investigations are not
set by the court, but liquidators will generally seek creditor input
before launching prolonged and/or costly investigations.

• Findings are not filed in written form, but key constituencies typically
receive regular updates on the investigation’s progress and findings.

• Whereas a U.S. examiner is independent and objective, a U.K.
liquidator/administrator has a duty to maximize recovery for
creditors.
• Objectivity may be more important in the U.S., given the Bankruptcy

Code’s preference for debtors-in-possession, than it is in the U.K.,
where administrators/liquidators function as an extension of the
courts.
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Examiner Equivalent in the U.K.

Liquidation
• Compulsory

• By order of the court, usually following a creditor's petition.
• Voluntary

• By resolution of the members.
• If directors cannot swear solvency, appointment will be followed by a

creditors' meeting which chooses liquidator.
• Liquidator

• Collects company assets.
• Must investigate previous transactions and directors' conduct.
• Distributes company assets in statutory order of priority.



44

Examiner Equivalent in the U.K.

Powers of a Liquidator (in addition to investigating claims)
• Sell any of the Company’s property;
• Carry on the business of the Company (only to the extent

necessary to wind it up);*
• Commence or defend court proceedings in the name of the

Company (e.g., debt recovery);*
• Pay debts and compromise claims;*
• Appoint an agent to transact business which the liquidator

cannot do himself;
• Do all other things necessary to wind up the Company and

distribute assets.

* Requires sanction of the court or creditors’ committee.
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Examiner Equivalent in the U.K.

General Scope of Review of Past Transactions Under the
Insolvency Act 1986
• Disclaimer of onerous property (e.g., leases, contracts) - § 178
• Transactions at an undervalue (equivalent of fraudulent

conveyance) - § 238
• Preference (examine whether a pre-liquidation transfer offends

the pari passu principle of equal treatment) - § 239
• Extortionate credit transaction - § 244
• Consideration for floating charge is inadequate - § 245
• Transactions defrauding creditors - § 423
• Misfeasance – common/company law issues
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Examiner Equivalent in the U.K.

• U.K. (and European) insolvency law also provides mechanisms that
allow a foreign insolvency practitioner (such as a U.S. examiner) to
obtain recognition in U.K. courts to assist with investigations.
• Cross-Border Insolvency Regulations (International)

• Gives effect to UNCITRAL Model Law (like chapter 15 in the U.S.).
• Permits a foreign representative administering a foreign insolvency

proceedings to apply to U.K. court for recognition.
• Can allow access to U.K. courts and permit foreign representatives to

use U.K. anti-avoidance provisions, among other things (unlike
chapter 15).

• EU Regulation on Insolvency (governing office-holders across
Europe, except Denmark)

• § 426 Insolvency Act 1986 (Commonwealth)
• Common Law
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Howard Seife
Partner and Global Chair – Bankruptcy and Financial Restructuring Group
Chadbourne & Parke LLP
New York

Telephone: +1 (212) 408-5361
Email: hseife@chadbourne.com

Howard Seife is a partner in Chadbourne & Parke LLP's New York office and chairs the firm's global bankruptcy and financial
restructuring practice. Mr. Seife recently served as lead counsel to former Chief Bankruptcy Judge Arthur J. Gonzalez (S.D.N.Y.) in
his capacity as the court-appointed examiner in the ResCap Chapter 11 case in which Chadbourne evaluated billions of dollars of
claims, examined over 80 witnesses and wrote a comprehensive 2,000 page report which is now on file with the court.

Mr. Seife has built his reputation on representing financial institutions and creditors' committees in some of the largest and most
complex restructurings and Chapter 11s. He represented the Official Creditors' Committee in the Tribune Company Chapter 11 --
the largest bankruptcy in the history of the American media industry -- in its successful reorganization.

Mr. Seife was cited in Chambers USA (2013) -- America's Leading Lawyers for Business for his work in bankruptcy/restructuring
matters. Mr. Seife was also cited in New York Super Lawyers (2013), The Legal 500 (2013), Best Lawyers in America (2014) and was
named one of the world's leading lawyers in Expert Guide: Insolvency and Restructuring Lawyers (2013). He has written
extensively on international insolvency issues including a chapter in The Law and Practice of Restructuring in the UK and US
(Oxford University Press 2011), and is co-editor of Cross-Frontier Insolvency of Insurance Companies, published by Sweet &
Maxwell.
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Arthur J. Gonzalez
Senior Fellow
New York University School of Law

40 Washington Square South, 314A
New York, NY 10012

Telephone: (212) 998-6231
Email: arthur.gonzalez@nyu.edu

Arthur J. Gonzalez is a Senior Fellow at New York University School of Law. Immediately prior to joining the Law School, he served
as Chief Judge of the United States Bankruptcy Court for the Southern District of New York. He was appointed to the bench in
1995 and was reappointed in 2009. During his tenure on the bench, he presided over a number of large complex corporate cases,
including Enron, WorldCom and Chrysler. Also during his tenure, he served as a member of the U.S. Judicial Conference
Committee on Financial Disclosure in 2010 until his retirement in 2012.

Following his retirement in 2012, he was appointed to the New York State Supreme Court Appellate Division, First Department,
Character and Fitness Committee. He was also appointed to the ABI Commission to Study the Reform of Chapter 11. In July 2012,
he was appointed Examiner in the ResCap Chapter 11 cases pending in the Southern District of New York.

He received an undergraduate degree in accounting from Fordham University and a master’s degree in education from Brooklyn
College in 1974. He received a J.D. from Fordham University School of Law in 1982. He also received an LL.M. in taxation from
New York University School of Law in 1990. Upon receiving his J.D. degree, he became a staff attorney in the Office of Chief
Counsel of the Internal Revenue Service until entering private practice in 1988. In 1991, he returned to government service with
his appointment as Assistant United States Trustee for the Southern District of New York and was appointed United States
Trustee for Region 2 (Second Circuit) in 1993. He served in that position until his appointment to the Bankruptcy Court.
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David Dunn
Restructuring Counsel, Distressed Opportunities
Arrowgrass Capital Partners
1330 Avenue of the Americas
32nd Floor
New York, NY 10019
Telephone: +1 (212) 584-5946
Email: david.dunn@arrowgrass.com

David joined the Distressed Opportunities team at Arrowgrass in 2010. Prior to joining Arrowgrass, David was
a restructuring attorney with Akin Gump and Sidley Austin.
Arrowgrass is a London-based, European-focused hedge fund that employs a non-siloed, multi-strategy
approach to investing in a broad range of asset classes on a global basis.
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Chérie Schaible
Managing Director and Associate General Counsel
AIG Investments and Financial Services
80 Pine Street
11th Floor
New York, NY 10005
Telephone: +1 (212) 770-7051
Email: cherie.schaible@aig.com

Chérie Schaible is a managing director and associate general counsel at AIG Investments and Financial Services. Ms. Schaible came
to AIG from Shearman & Sterling LLP, where she worked in the bankruptcy and reorganization and bank finance groups. While at
Shearman & Sterling LLP, she was seconded to work in Tanzania for the Office of the Prosecution for the United Nations
International War Crimes Tribunal for Rwanda.

Ms. Schaible holds an LLB with Honors from Bond University in Australia and an LLM (Corporate Law) from New York University
School of Law.

During her career, she has worked on a wide range of corporate restructurings and bankruptcies, representing debtors, creditors,
agent banks, lenders and other strategic parties. In addition to restructuring matters, Ms. Schaible has worked on a number of
complex finance and general corporate matters.

Ms. Schaible is an active member of the Committee on Bankruptcy and Corporate Reorganization of the New York City Bar
Association, the American Bankruptcy Institute, the Credit Roundtable and the American College of Investment Counsel.
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Ralph S. Tuliano
Chief Executive Officer
Mesirow Financial Consulting, LLC
666 Third Avenue, 21st Floor
New York, NY 10017

Telephone: +1 (212) 808-8388
Email: rtuliano@mesirowfinancial.com

Mr. Tuliano is chief executive officer of Mesirow Financial Consulting, LLC (“MFC”), one of the nation’s leading financial advisory
service firms. Mesirow Financial Consulting, LLC provides litigation and investigative services, corporate recovery, valuation
services, interim management, operations and performance improvement, distressed M&A and capital raising services,
alternative investment services, due diligence services and technology advisory services, and has offices in major cities across the
United States. Mesirow Financial Consulting, LLC is a subsidiary of Mesirow Financial Holdings, Inc. (“Mesirow Financial”), a
privately held diversified financial services firm with more than 1,200 employees. Mr. Tuliano currently serves as a member of the
Mesirow Financial Board of Directors and Management Committee.

Mr. Tuliano was formerly the National Partner-in-Charge of KPMG LLP’s Corporate Recovery practice in the United States. While at
KPMG, he served on KPMG’s Audit and Risk Advisory Leadership Committee and was a member of the KPMG Global Corporate
Recovery Steering Committee. Prior to joining KPMG, Mr. Tuliano was a partner in PricewaterhouseCoopers LLP and its
predecessor firm Price Waterhouse LLP.

Mr. Tuliano has over 25 years of experience providing restructuring, litigation, forensic accounting, valuation, and related services
on a variety of assignments. He has advised debtors, secured lenders, public pension managers and unsecured creditors’
committees in the context of out-of-court restructurings, Chapter 9 and Chapter 11 bankruptcy proceedings. Mr. Tuliano is
currently leading MFC’s municipal restructuring team advising stakeholders in various municipal bankruptcies.

Mr. Tuliano’s industry experience includes automotive, aviation, retail, healthcare, manufacturing and distribution, energy, media
and entertainment, printing and publishing, telecommunications, technology, natural resources, and other industries. Mr. Tuliano
has been qualified as an expert and rendered deposition and trial testimony on numerous occasions. Example engagements
include advising the Examiner in the ResCap bankruptcy proceeding and serving as a solvency/valuation expert in the Tribune,
Lyondell and Enron litigation matters. Mr. Tuliano has also served as an auditor of public and private corporations.
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John Verrill
Partner
Chadbourne & Parke LLP
London

Telephone: +44 (0) 20-7337-8055
Email: jverrill@chadbourne.com

John Verrill is an English qualified solicitor who works in the London office. His practice centers on domestic and international
insolvency work for creditors, debtors and insolvency and restructuring professionals.

Mr Verrill is authorised to act as an insolvency practitioner by the Solicitors Regulation Authority. He has over 25 years of
experience in the profession which has covered a wide range of sectors and issues, many of them complex and with a cross-
border element.

Mr. Verrill also has a wealth of insolvency-related litigation experience. He recently acted for the Receivers and Managers of the
Consumers Trust (David Rubin and Henry Lan) in the landmark case Rubin v Eurofinance which was heard in the UK Supreme Court
concerning the enforceability at common law of US Bankruptcy judgments. He also recently represented the liquidators of
various Saad entities in fraudulent conveyance litigation, as well as the liquidators of a company in the Tchenguiz family trust
structures in respect of an aggressive third party discovery application.

Mr. Verrill has also represented numerous clients in connection with claims investigation work, including his current
representation of Grant Thornton as liquidators of Madoff Securities International Limited, Bernard Madoff’s UK operation, with
regard to trans-border data flows, asset realisation and the pursuit of delinquent officers of the Company.
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Chadbourne Bankruptcy & Financial Restructuring Practice

Chadbourne & Parke’s bankruptcy and financial restructuring group has an impressive record of
achieving successful outcomes for its clients in Chapter 11 cases and corporate restructurings both in the
United States and abroad. We are active in all areas of in-court and out-of-court business restructurings
and insolvencies, in matters ranging from the largest multinational mega-cases to significant regional
business bankruptcies.

Our group was again recognized as one of the leading firms in the bankruptcy/ restructuring area in
Chambers USA – America’s Leading Lawyers for Business (2013). Chambers USA notes that the firm is “a
highly respected player in the bankruptcy market, with a team that brings specific expertise in
international and cross-border restructurings.”

Our bankruptcy and financial restructuring lawyers have extensive experience in corporate finance,
structured finance, leveraged lease transactions, mergers and acquisitions, and in litigation and
appellate practice. Members of Chadbourne’s project finance, corporate finance, tax and litigation
groups regularly join our restructuring teams so that we can draw effectively upon the combined
resources of our lawyers located around the globe. Our clients have come to rely upon our
resourcefulness and poise in the face of overwhelming complexity, and they often engage us for their
most challenging matters. As noted in Chambers USA, our lawyers "do not believe in posturing, but
rather strive to arrive at solutions."
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Chadbourne Bankruptcy & Financial Restructuring Practice

Chapter 11 Proceedings. We have successfully represented clients in every facet of chapter 11, including
the representation of official creditors’ committees, agent banks for lending syndicates and secured and
unsecured creditors (including U.S. and non-U.S. banks, insurance companies, bondholders and trade
creditors). Through our work in these cases, we have mastered the entire range of issues that financially
troubled businesses must confront—not only the recurring issues involving the adjustment of the
debtor-creditor relationship, but the whole welter of tax, ERISA, labor, corporate and environmental
issues.

Recently, Chadbourne represented former Chief Bankruptcy Judge of the Southern District of New York,
Arthur J. Gonzalez, in his role as court-appointed Examiner of Residential Capital LLC, to conduct the
massive investigation of this mortgage lending subsidiary of Ally Financial Inc. Over the course of a ten-
month long investigation, Chadbourne reviewed and analyzed more than 9 million pages of documents,
interviewed 90 witnesses, evaluated billions of dollars in claims, and ultimately filed a comprehensive
report detailing the Examiner’s findings. Following the completion of the Examiner’s report, the key
parties in interest reached a near-global settlement of claims totaling approximately $2.1 billion.
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Chadbourne Bankruptcy & Financial Restructuring Practice

Creditors’ Committees. We take pride in the successes we have achieved in representing creditors’
committees in large and high-profile chapter 11 cases. Our work with creditors’ committees ranges from
major regional businesses such as The New York Daily News and the New York Post, to cases involving
large international businesses such as Parmalat USA Corp., Metromedia Fiber Network, Inc., and Spiegel,
Inc./Eddie Bauer Inc., a case that Bankruptcy Judge Burton R. Lifland called “a perfect poster child of what
Chapter 11 was designed to be . . . with perfect preservation of assets.”

Notably, Chadbourne represented the creditor's committee in the chapter 11 cases of media giant,
Tribune Company. At the time of its bankruptcy filing, Tribune had over $13 billion in debt and owned
two of the largest newspapers in the country, the Chicago Tribune and the Los Angeles Times, as well as
extensive television and radio properties and the Chicago Cubs professional baseball team. Chadbourne
conducted an investigation for the committee of fraudulent conveyance and related claims arising from
Tribune’s failed LBO. Following the appointment of Kenneth Klee as examiner and the release of his
report, Chadbourne successfully negotiated and litigated (in a two-week trial) the joint chapter 11 plan,
which became effective December 31, 2012.
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Chadbourne Bankruptcy & Financial Restructuring Practice

Cross-Border Cases (Chapter 15). Chadbourne is a leader among law firms handling cross-border
insolvency cases and can effectively act for its clients in any issue of international scope that may arise.
The global head of Chadbourne’s bankruptcy practice, Howard Seife, was cited by The Deal’s Bankruptcy
Insider as the “top-ranked U.S. lawyer to foreign debtors" and was recognized in Chambers USA as a "key
to the firm's reputation for cross-border restructurings" and as a "cross-border restructuring expert."
Chadbourne has filed many of the most significant cases brought under chapter 15 of the Bankruptcy
Code, which governs U.S. cases ancillary to foreign proceedings. Notably, in A.B.C. Learning Centres Ltd.,
Chadbourne recently prevailed in an appeal before the U.S. Circuit Court of Appeals for the Third Circuit
in the first chapter 15 case to come before that court. We have also recently filed chapter 15 cases on
behalf of the BVI liquidators of Pioneer Freight Futures Company Limited, the U.K. liquidators of Hellas
Telecommunications (Luxembourg) II SCA and the Australian liquidators of Octaviar Administration Pty
Ltd. , which is a case that could have significant implications for future Chapter 15 cases. In Octaviar, a
potential target of discovery by the liquidators took a direct appeal to the Second Circuit from the
Bankruptcy Court, challenging recognition based on its argument that Octaviar was not eligible to be a
debtor under the Bankruptcy Code because it did not have property in the U.S. Argument was heard by
the Second Circuit on October 15, 2013. The court has yet to rule on the appeal. We also represented the
receiver appointed in the Russian bankruptcy of Yukos Oil, and commenced a chapter 15 in the U.S. on his
behalf.
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Chadbourne Bankruptcy & Financial Restructuring Practice

Municipal Bankruptcies (Chapter 9) and Restructurings. With the recent addition of partners Lawrence
A. Larose and Samuel S. Kohn, Chadbourne has added to its already deep bench of bankruptcy and
restructuring lawyers an impressive practice representing large creditors in municipal restructurings.
Larry and Sam have represented major creditors in virtually every recent major municipal restructuring,
including the currently pending chapter 9 cases of Detroit, MI and Jefferson County, AL, and the out-of-
court restructurings of municipal debt in Harrisburg, PA and Scranton, PA. The Legal 500 named Larry as
one of only seven “Leading Lawyers” in the municipal bankruptcy area. Called “outstanding” by clients,
Larry is noted by the legal directory for his work for MBIA Insurance and Assured Guaranty. With
municipalities continuing to suffer from excessive debt, underfunded pension plans and decreasing
sources of revenues, Chadbourne has the expertise to counsel investment banks, commercial banks,
financial guarantors, bondholders, and insurance companies in this sector.
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