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The Year in Review:  
U.S. Bankruptcy and Restructuring Matters 
Does the leading bankruptcy case of 2014 involve an Apple supplier, one of the largest  
generators and distributors of electricity in the United States, the “shining star” of the 
United States, or a silicon manufacturer? While all of these cases were featured promi-
nently in the bankruptcy news headlines, perhaps the most interesting case of 2014 was a 
municipal hold-over from 2013. That is, the Chapter 9 bankruptcy filing of Detroit. READ 
ARTICLE ON PAGE 1

Think Twice Before Entering into a  
Pre-Filing Restructuring Support Agreement
Reorganization participants and professionals have long recognized the many real ben-
efits of a “pre-packaged” chapter 11 plan of reorganization. In a classic pre-packaged plan, 
sufficient votes are properly solicited and obtained before the filing to permit a quick and 
essentially uncontested confirmation. When a fully pre-packaged plan cannot be achieved, 
debtors have often sought to achieve a broad, even if not unanimous, level of creditor 
support for a so-called “pre-negotiated” plan as a productive next-best option. In a true 
pre-negotiated plan, a critical mass of creditors across a debtor’s capital structure agrees 
to the key economic and legal terms of a proposed plan before the inception of a chapter 
11 case, and those terms are then embodied in either a draft plan or else a Restructuring 
Support Agreement (“RSA”) that sets forth the major economic and legal terms of the re-
organization and commits the parties to pursue the proposed restructuring in accordance 
with its terms. READ ARTICLE ON PAGE 7

Review of the Chapter 15 Cases in 2014:  
Relief Available to a Foreign Representative
Chapter 15 of the Bankruptcy Code provides a mechanism pursuant to which a foreign 
insolvency, liquidation, or debt restructuring (known as a “foreign proceeding”) may be 
granted recognition in the United States. With the continued globalization of the world’s 
economies, it should come as no surprise that foreign debtors and their trustees, liqui-
dators and administrators, acting as “foreign representatives” continue to file Chapter 15 
cases to, among other things, enjoin litigation against the debtor, preserve a debtor’s assets, 
and pursue claims in the United States. Indeed, in 2014, more than sixty-five Chapter 15 
cases were filed in more than a dozen different judicial districts. The Southern District of 
New York was the preferred Chapter 15 venue with twenty-one of the cases filed there, fol-
lowed by Delaware with twelve Chapter 15 cases.  READ ARTICLE ON PAGE 12
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The Year in Review: U.S. Bankruptcy  
and Restructuring Matters 
By Douglas E. Deutsch

Does the leading bankruptcy case of 2014 involve an Apple supplier, one of the largest genera-
tors and distributors of electricity in the United States, the "shining star" of the United States, or 
a silicon manufacturer? While all of these cases were featured prominently in the bankruptcy 
news headlines, perhaps the most interesting case of 2014 was a municipal hold-over from 
2013. That is, the Chapter 9 bankruptcy filing of Detroit. 

In July of 2013, the City of Detroit com-
menced the largest municipal (Chapter 9) 
case ever filed. With $18.5 billion in debt, 
the 18th largest city in the United States 
was finally forced to grapple with its de-
clining population (in 1950, Detroit’s pop-
ulation was 1.8 million; in 2012, its popu-
lation was 700,000), substantial costs for 
retiree health care and pensions, and years 
of borrowing to cover substantial budget 
deficits. Whether Detroit could file for 
bankruptcy was a seriously contested issue 
in the bankruptcy case. Bankruptcy Judge 
Steven Rhodes made clear in December 
of 2013 that his answer was “yes,” and 
that was only the beginning. During 2014, 
Detroit unveiled its first proposed plan 
of adjustment, which was overwhelm-
ingly opposed by creditors and other 
stakeholders. But, after the better part of 
a year of significant revisions to the plan 
(and 8 amendments), incessant mediation, 
and several breakthrough settlements, 
Judge Rhodes confirmed Detroit’s plan 
on November 12, 2014. See “In re City of 
Detroit: Nine Lessons for Creditors,” Client 
Alert, December 11, 2014.

The $18.5 billion Detroit bankruptcy case 
may have been the most important bank-
ruptcy case of 2014 but, in terms of im-
portance to the restructuring community, 
events in Puerto Rico were not far behind. 

Because Chapter 9 of the Bankruptcy 
Code is not available to Puerto Rico or its 
public entities, Puerto Rico decided a dif-
ferent approach was in order: it created 
its own insolvency law for certain public 
corporations within Puerto Rico. As high-
lighted in articles we published through-
out the year (see attached summary chart), 
Puerto Rico’s Public Corporation Debt 

Enforcement and Recovery Act created 
an uproar throughout the distressed debt 
trading community and, perhaps, a real 
United States Constitution issue. As no 
public corporation has yet to take advan-
tage of the Recovery Act (and no ruling 
has been made in the cases challenging the 
Constitutionality of the Recovery Act), all 
eyes will be on Puerto Rico in 2015. What 

TEN LARGEST PUBLIC COMPANY 
BANKRUPTCY FILINGS OF 2014 (in millions)

Energy Future Holdings Corp Electric Utility $40,970

NII Holdings, Inc. Wireless Communications 8,679

Genco Shipping & Trading Limited Ocean Transportation 2,957

Momentive Performance Materials Inc. Silicone Producer 2,694

USEC Inc. Energy Company 2,266

Eagle Bulk Shipping Inc. Ocean Cargo 1,723

Endeavour International Corporation Oil & Gas 1,524

First Mariner Bancorp Bank Holding Company 1,378

James River Coal Company Coal 1,204

GT Advanced Technologies Inc. Electronics Industry Producer 1,187
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BANKRUPTCY CASE WHY THE CASE MATTERS?
WHERE YOU  
CAN FIND MORE  
INFORMATION

Bankruptcy Court Jurisdiction

Executive Benefits Ins. 
Agency v. Arkison
134 S.Ct. 2165
(Supreme Court)

Ruling: the Supreme Court confirmed that Article I bankruptcy courts can decide issues that 
are statutorily within the bankruptcy court’s jurisdictional mandate but not within the bank-
ruptcy courts’ constitutional mandate by issuing findings of fact and conclusions of law that 
are adopted by an Article III district court

This issue, at p. 16

Result: the Arkison decision addressed one of a host of jurisdictional questions that were 
raised by the Supreme Court’s 2011 Stern v. Marshall decision; one of the remaining Stern 
issues – whether a party can waive its objection to a bankruptcy court exercising jurisdiction 
it is not constitutionally granted– was heard by the Supreme Court on January 14, 2015 in 
Wellness Int’l Network, Ltd. v. Sharif

Plans of Reorganization – Cramdown Interest

In re MPM Silicones, LLC. 
(also known as  
“Momentive”),
2014 WL 4436335 
(September 9, 2014)
(Southern District of New 
York Bankruptcy Court) 
(oral ruling)

Ruling: relying on the Supreme Court’s 2004 decision in the Till bankruptcy case, 541 U.S. 
465 (which addressed a consumer bankruptcy), the court found that the rate for cramdown 
interest paid to secured creditors by a company in Chapter 11 is a risk-free rate increased by a 
small risk adjustment of 1-3%

NewsWire, Fall 2014 
at p.1 and this issue, 
at p. 22

Result: the ruling has garnered substantial attention because secured creditors are not to be 
paid a market rate of interest in a non-consensual case but are instead to be paid a rate that 
may aggregate less than the full value of their claim at confirmation; this rulings may shift 
negotiation power to a debtor; the ABI Commission, see article infra at p. 5, has proposed the 
law be modified to mandate a market rate of interest be applied in such situations

Intellectual Property 

In re Crumbs Bake Shop, Inc.
2014 WL 5508177
(October 31, 2014)
(District of New Jersey 
Bankruptcy Court)

Ruling: although certain intellectual property-related rights of a licensor receive special  
protection in a bankruptcy, there is no clear statutory language in the Bankruptcy Code to 
protect trademarks, trade names, or service marks; in Crumbs, the bankruptcy court found 
that trademarks were protected under the court’s equitable power, rather than any specific 
statutory provision

This issue at p. 19

Result: until Congress amends the statute, trademark and similar licensees should take some 
comfort that its rights may be protected under a bankruptcy court’s equitable powers

Credit Bidding 

In re Fisker Automotive 
Holdings, Inc.
510 B.R. 55
(Delaware Bankruptcy 
Court); see also
In re The Free Lance-Star 
Publ’g Co.
512 B.R. 798 
(Eastern District of Virginia 
Bankruptcy Court) 

Ruling: a secured creditor’s right to credit bid in a bankruptcy auction can be curtailed where 
the court finds “cause” including the fact that the existence of a secured creditor’s credit bid 
may result in a less competitive bidding process

This issue at p. 22

Result: secured creditors believed that their right to credit bid their claim in full was sacro-
sanct; according to secured creditors, this is a major shift and may result in statutory modifica-
tions to the relevant provisions by Congress; the ABI Commission, see article infra at p. 5, has 
proposed the applicable law be modified such that “cause” cannot be only a less competitive 
bidding process

was much less surprising than the enact-
ment of Puerto Rico’s Recovery Act was 
the long-awaited $42 billion bankruptcy 
filing by Energy Future Holdings (“EFH”) 
in April. The reason for the filing by one 
of the largest generators and distributors 

of electricity in the United States was not 
atypical (e.g., Tribune and Caesars): too 
much leveraged-buy-out debt was added 
to EFH’s collective liabilities before the 
market crash of 2008. From the begin-
ning of the filing of the EFH case, parties 

were very unhappy with the debtors’ pro-
posed restructuring support agreement 
(the “RSA”). Ultimately, neither was the 
bankruptcy judge, who found that the 
debtors’ decision to market a valuable sub-
sidiary in a manner that did not encourage 

LEADING BUSINESS BANKRUPTCY DECISIONS OF 2014
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BANKRUPTCY CASE WHY THE CASE MATTERS?
WHERE YOU  
CAN FIND MORE  
INFORMATION

Municipalities 

In re City of Detroit
2014 WL 7409724
(Eastern District of  
Michigan Bankruptcy 
Court)

Ruling: on December 31, 2014, Judge Rhodes of the United States Bankruptcy Court for the 
Eastern District of Michigan issued a comprehensive opinion explaining his November 12, 
2014 order confirming Detroit’s Chapter 9 plan of adjustment

See “In re City of 
Detroit: Nine Lessons 
for Creditors,” Client 
Alert, December 11, 
2014.Result: Given the salience of the Detroit Chapter 9 case, the opinion is likely to become a 

touchstone authority in future Chapter 9 cases

Bennett v. Jefferson Cnty, Ala.
518 B.R. 613 
(Northern District of  
Alabama District Court)

Ruling: the lowest appellate court reviewing the bankruptcy court’s approval of the Jefferson 
County plan of adjustment found that the bankruptcy court’s order was not “moot” on appeal 
– meaning that, unlike similar Chapter 11 orders, portions of the order may be challenged 
and possibly overturned even though steps were taken to effectuate the terms of the order – 
because the concept of “mootness” is not applicable in municipal bankruptcy cases

Result: Jefferson County has requested that the United States Court of Appeals for the Elev-
enth Circuit hear an immediate appeal of the order; it is unclear whether the appeal will be 
granted or what affect the order will have on future Chapter 9 cases

Puerto Rico’s Public  
Corporation Debt  
Enforcement and  
Recovery Act

Because Puerto Rico’s public corporations are seemingly not eligible for relief under Chapter 
9 of U.S. Bankruptcy Code, Puerto Rico passed the Public Corporation Debt Enforcement 
and Recovery Act (the “Recovery Act”); the Recovery Act permits certain public entities to 
restructure their debt using substantial legal tools that are supplied by the Recovery Act; while 
no public corporation has yet sought to use the Recovery Act, the Recovery Act is still cur-
rently being challenged as unconstitutional

NewsWire, Fall 2014 
at p.8

546(e) Safe Harbors

Picard v. Ida Fishman  
Revocable Trust (In re  
Bernard L. Madoff Inv.  
Secs. LLC)
2014 WL 6863608 
(Second Circuit Court of 
Appeals) 

Ruling: reaffirming the breadth of the safe harbor protection provided by section 546(e), 
the Second Circuit ruled that customers’ withdrawal of “profits” from their trading accounts 
could not be avoided, notwithstanding that no actual securities trading had been conducted 
by the Madoff investment firm

Chadbourne’s Zone 
of Insolvency blog 
(posted on Decem-
ber 11, 2014)

Result: while the ABI Commission Report has proposed to narrow the scope of section 
546(e), the Madoff decision, and its broad interpretation of section 546(e), should remain 
good law even if the ABI Commission’s recommendations are adopted 

Weisfelner v. Fund 1
(In re Lyondell Chem. Co.)
504 B.R. 348
(Southern District of New 
York Bankruptcy Court)

Ruling: trustees designated to act on behalf of individual creditors with state law fraudulent 
claims may successfully assert such claims even though section 546(e) would bar a trustee or 
other estate representative from bringing such claims directly 

Chadbourne’s Zone 
of Insolvency blog 
(posted on January 
23, 2014); see also 
NewsWire, Winter 
2014 (reviewing 
Tribune decision)

Result: potential defendants in avoidance actions must be aware of potential exposure of 
state law claims that section 546(e) does not protect; affirms Tribune ruling, (499 B.R. 310)  
from 2013

competitive bidding (but pursuant to the 
terms of the RSA) demonstrated “flawed 
and insufficient corporate governance.” 
This ruling may provide substantial lessons 
for debtors interested in filing RSAs, as one 
of the articles in this issue of the NewsWire 
suggests.

Once again, the issue of the proper rate 
to pay secured creditors in a Chapter 

11 cramdown scenario was raised and 
debated in 2014. In the Momentive case, 
a case before the bankruptcy court in the 
Southern District of New York, the result 

– from the perspective of secured credi-
tors – was disastrous. The court’s decision 
allowed the debtors to pay the secured 
creditors an interest rate that was substan-
tially below the market rate. Secured credi-
tors did not, logically enough, think this 

result was fair. In another case that has 
been highlighted by secured creditors as 
unfair, the bankruptcy court in Delaware 
determined that credit bid rights can be 
curtailed if the exercise of such rights will 
chill competitive bidding. That decision 
was issued in the now infamous Fisker 
case. Again, both of these opinions are 
highlighted in the summary chart and dis-
cussed in detail in other articles herein. 
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BANKRUPTCY CASE WHY THE CASE MATTERS?
WHERE YOU  
CAN FIND MORE  
INFORMATION

Chapter 15

In re Octaviar  
Administration Pty Ltd 
511 B.R. 361
(Southern District of New 
York Bankruptcy Court)

Ruling: a Chapter 15 debtor may transfer property (such as a retainer) to the United States to 
satisfy the requirement that the debtor have property, a place of business, a domicile or a resi-
dence in the United States to be eligible for relief under the Bankruptcy Code; in addition, the 
court concluded that such a transfer did not constitute “bad faith” and thus require dismissal 
of a Chapter 15 case

NewsWire, Fall 2014 
at p.6.

Result: this ruling confirms (at least in the Southern District of New York) that creating Chap-
ter 15 case eligibility in the United States is not inappropriate or otherwise prohibited, thus 
encouraging Chapter 15 case filings 

In re Rede Energia S.A.
515 B.R. 69
(Southern District of New 
York Bankruptcy Court)

Ruling: a United States court should recognize a foreign plan of reorganization – in this case, 
from Brazil – under the Chapter 15 provision for “appropriate relief ” found in section 1521 
and the provision for “additional assistance” where the foreign debtor’s distribution scheme 
was generally consistent with the Bankruptcy Code and the plan provided for just treatment 
of all creditors

This issue at p. 12

Result: confirmed that foreign bankruptcy plans of reorganization need not mirror U.S. law; 
likely to encourage additional Chapter 15 case filings 

In re Fairfield Sentry Ltd.
768 F.3d 239
(Second Circuit Court of 
Appeals)

Ruling: a United States court that recognizes that foreign proceeding must still apply  
section 363 requirements to transfers of property within the territorial jurisdiction of the 
United States

This issue at p. 12

Result: foreign representative must comply with section 363 of the Bankruptcy Code to sell 
property that is located (for legal purposes) in the United States 

Kumkang Valve v. Enter. 
Prods. 
442 S.W.3d 602
(Texas Appeals Court)
&
Duff & Phelps v. Vitro 
2014 WL 239802 
(Southern District of New 
York District Court)
&
Barclays Bank v. Kemsley
992 N.Y.S. 2d 602
(New York Supreme Court)

Rulings: two state court cases and one federal bankruptcy court were asked whether a Chap-
ter 15 filing was the only method by which a foreign debtor can gain recognition of a foreign 
order in the United States; one of the cases (Kumkang) found that Chapter 15 is the exclusive 
means of such recognition and two of the cases (Duff & Phelps and Kemsley) found, for various 
reasons, that recognition of foreign orders by debtors is allowed under principles of comity

This issue at p. 12

Result: the different outcomes in these cases suggest that parties will continue to dispute 
whether, and in what situations Chapter 15 should be viewed as the only method by which a 
foreign debtor can gain recognition of a foreign order in the United States

As a result of the Supreme Court’s “narrow” 
ruling in Stern v. Marshall three years ago, 
battles continued to be waged in 2014 re-
garding the scope of a bankruptcy court’s 
power to decide certain issues. This is 
certainly a distraction that courts would 
rather not be required to address. Although 
the Supreme Court had the opportunity 
to provide clarity on certain of the Stern 
issues in 2014 when it ruled in Executive 
Benefits Insurance Agency v. Arkison, it 

deferred deciding the most challenging 
(and important) of those questions. The 
Supreme Court will have another chance 
to put many of these issues to rest when it 
rules this year on Wellness International 
Network, Ltd. v. Sharif, which was argued 
before the court on January 14. Less con-
troversial and, in many ways, more ex-
citing, are the more-than 65 Chapter 15 
cases that filed this past year in the United 
States. From these cases and from certain 

other foreign actions that were brought 
by foreign representatives, a number of 
decisions were issued in 2014 regarding 
the type of relief that can be granted both 
in and out of Chapter 15 to requesting 
foreign trustees, liquidators and adminis-
trators. The answers were not all consistent 
and were not all simple. A review of these 
issues is provided in the article on Chapter 
15 included herein. 
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So what does 2015 hold for bankruptcy 
cases in the United States? A few thoughts:

•	 We suspect that until the Federal 
Reserve raises borrowing rates, corpo-
rate bankruptcy filing rates will con-
tinue to be modest.

•	 We believe that a number of munici-
palities, particularly in New Jersey and 
Pennsylvania, are good candidates to 
restructure in and out of bankruptcy 
in 2015. The recent apointment of an 
Emergency Manager and Counsel 
for Atlantic City, which includes the 

Emergency Manager that handled the 
Detroit case, suggests that Governor 
Christie is serious in seeking a restruc-
turing of the obligations of that trou-
bled municipality in 2015. However, our 
municipal team believes that certain 
possible municipal debtors that might 
have filed under Puerto Rico’s Recovery 
Act may have been provided an addi-
tional grant of time as a result of the de-
crease in oil prices, continuing low in-
terest rates and Commonwealth action.

•	 We believe that the Supreme Court will 
finally resolve many of the key Stern 

problems when it rules in Wellness 
International Network, Ltd. v. Sharif—
likely in late spring or early summer.

•	 And we suspect that chapter 15 cases 
will continue to be filed at a brisk 
pace given the benefits they provide to 
foreign entities.

Stay tuned. And HAPPY 2015! n

Douglas Deutsch is a partner in 
Chadbourne & Parke’s New York Office in 
the firm’s bankruptcy and financial restruc-
turing group. 

In late 2011, the American Bankruptcy Institute (“ABI”), one of the largest and most prominent organizations of bankruptcy 
professionals, formed its “Commission to Study the Reform of Chapter 11” (the “Commission”). The goal of the Commission 
- made up of 23 commissioners, each a prominent insolvency and restructuring professional or academic - was to evalu-
ate the U.S. business reorganization law and make appropriate recommendations in light of the ever-evolving changes to the 
financial markets, including the expanded use of secured credit and the growth of the distressed debt market. ABI specifically 
instructed the Commission to propose reforms that “will better balance the goals of effectuating the effective reorganization 
of business debtors - with the attendant preservation and expansion of jobs - and the maximization and realization of asset 
values for all creditors and stakeholders.” 

On December 8, 2014, the Commission 
issued its mammoth 400-page Report. The 
Report recommended an extensive over-
haul of Chapter 11 of the Bankruptcy Code. 
The Commission’s key themes included 
reducing barriers to entry to Chapter 11, 
facilitating certainty and more timely 
resolution of disputed matters, enhancing 
debtor exit strategies and creating an ef-
fective restructuring process for small and 
medium-sized firms.  Although the seem-
ingly non-controversial goals and themes 
of the Commission did not garner much 
initial attention, when the Report was re-
leased in December, certain of its 240 spe-
cific recommendations for changing the 
Bankruptcy Code proved controversial. A 
sampling of the Commission’s more con-
troversial recommendations follows: 

•	 Safe Harbors. The Commission rec-
ommends that changes be made to 
the definitions in section 546 of the 
Bankruptcy Code such that so-called 
“safe harbors” are modified to exclude 
LBO payments to owners of privately 
issued securities, that the definitions 
related to repurchase agreements 
should revert to the more-limited 
definitions that were contained in the 
Bankruptcy Code before 2005, and 
that a court be allowed to examine and 
reject the applicability of safe harbors 
for ordinary supply contracts that have 
no effect on the financial market. In 
summary, the Commission’s proposed 
changes would substantially reduce the 
applicability of safe harbor protections. 

•	 Financing Orders. The Commission 
proposes that case milestones for sig-
nificant actions not be allowed in the 
first 60 days of a case, that junior credi-
tors be permitted to offer DIP loans in 
certain instances – despite intercredi-
tor agreements that state the contrary, 
and that certain “extraordinary financ-
ing provisions” not be permitted in 
interim financing orders. 

•	 Interest Rates Paid to Secured 
Creditors in Cramdown Scenarios. 
The Commission proposes that the 
cramdown interest rate paid to secured 
creditors be a market rate and not 
the “prime plus” formula adopted 
by the Supreme Court in the Till 
case. This change should be viewed 

The ABI Commission Report:  
Is a Major Overhaul of Chapter 11 Coming?

CONTINUED ON PAGE 11
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Think Twice Before Entering  
into a Pre-Filing Restructuring  
Support Agreement
By David M. LeMay and Marc B. Roitman

Reorganization participants and professionals have long recognized the many real benefits of 
a "pre-packaged" chapter 11 plan of reorganization. In a classic pre-packaged plan, sufficient 
votes are properly solicited and obtained before the filing to permit a quick and essentially 
uncontested confirmation. When a fully pre-packaged plan cannot be achieved, debtors have 
often sought to achieve a broad, even if not unanimous, level of creditor support for a so-called 
"pre-negotiated" plan as a productive next-best option. In a true pre-negotiated plan, a criti-
cal mass of creditors across a debtor’s capital structure agrees to the key economic and legal 
terms of a proposed plan before the inception of a chapter 11 case, and those terms are then 
embodied in either a draft plan or else a Restructuring Support Agreement ("RSA") that sets 
forth the major economic and legal terms of the reorganization and commits the parties to 
pursue the proposed restructuring in accordance with its terms.

The advantages of a true pre-negotiated 
plan are apparent: plan proponents who 
can negotiate and achieve broad credi-
tor consensus for a reorganization before 
filing for relief can expect a faster, smooth-
er and—because professional costs and 
other extraordinary reorganization ex-
penses can be minimized—far less expen-
sive stay in chapter 11 than in a traditional 

“free-fall” or unplanned chapter 11 case.

Because the advantages of pre-packaged 
and true pre-negotiated plans are apparent, 
conventional wisdom has been that even 
if a debtor cannot achieve overwhelming 
creditor support for a pre-negotiated plan 
before filing, it should nevertheless seek 
to get as much committed pre-petition 
support as it can from as many quarters as 
it can—even if that level of support is far 
from unanimous and even if the non-sup-
porting creditors denounce the proposed 
plan as a rush to judgment and improper 

diversion of value away from them and 
toward more-favored (usually senior) sup-
porting constituencies. The logic behind 
this approach is that starting the case with 
as much support as can be achieved—even 
if short of true creditor consensus—pro-
vides a positive starting place or nucleus 
around which dissatisfied creditors can 
either be brought on board through post-
filing negotiation or else more easily de-
feated in confirmation litigation. Some 
believe that a proponent’s litigation lever-
age against hold-outs is actually increased 
by the momentum that even a modestly-
consensual plan might generate. This idea 
is often expressed in the old trope: “the 
train is leaving the station and you must 
either climb aboard or risk being stranded 
on the tracks.”

But two recent and important cases 
suggest that it is not always better to 
place an only-partially supported plan or 

RSA before a court on day one than to go 
into bankruptcy with no pre-conceived 
plan structure at all. The cases discussed 
below—ResCap and EFH—suggest that 
debtors and other negotiating parties need 
to weigh carefully the disadvantages of 
an only-partially consensual plan or RSA 
against its advantages, which are often  
more immediately apparent (and therefore 
more facially appealing) than the disad-
vantages. Those disadvantages can include 
further polarization of an already conten-
tious case, litigation by constituents ag-
grieved by a perceived attempt to ramrod a 
plan through without a fair hearing, and—
most troubling—a loss of confidence and 
credibility in the eyes of the bankruptcy 
court if the court concludes that the plan 
or RSA was the result of a flawed process. 
Because credibility with a court is easy to 
lose and hard to regain, a debtor’s decision 
to proceed with a plan or RSA in a contested 
case requires thought and careful judgment.
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Debtors and other negotiating parties need to weigh  
carefully the disadvantages of an only-partially  
consensual plan or RSA against its advantages,  
which are often more immediately apparent  
(and therefore more facially appealing) than the  
disadvantages. Those disadvantages can include further 
polarization of an already contentious case, litigation  
by constituents aggrieved by a perceived attempt to  
ramrod a plan through without a fair hearing, and— 
most troubling—a loss of confidence and credibility in the 
eyes of the bankruptcy court if the court concludes that 
the plan or RSA was the result of a flawed process. 

ResCap
The Bankruptcy Filing  
and Immediate Reaction
On May 14, 2012, Residential Capital, LLC 
and certain of its subsidiaries (“ResCap”) 
filed for bankruptcy in the Southern 
District of New York. The case was as-
signed to Judge Martin Glenn. Prior to its 
bankruptcy, ResCap was the fifth largest 
servicer of residential mortgage loans in 
the United States, servicing approximately 
$374 billion of residential mortgage loans. 

At the outset of the case, ResCap presented 
to the bankruptcy court an ostensibly pre-
negotiated bankruptcy that would culmi-
nate in prearranged sales of its mortgage 
lending and origination business platform 
and accelerated confirmation of a liqui-
dating chapter 11 plan. The centerpiece of 
ResCap’s proposed plan was a settlement 
of all estate causes of action and third-
party claims against ResCap’s parent, 
Ally Financial Inc., in exchange for a cash 
payment of $750 million and certain non-
cash contributions. The Ally settlement 
was the product of an investigation and ne-
gotiation conducted on ResCap’s behalf by 
two independent directors who had been 
appointed to ResCap’s board in November 
2011, just a few months before the filing. As 
part of the settlement, ResCap committed 
itself to comply with an extensive and ag-
gressive set of bankruptcy case milestones, 
including the filing of a plan and disclo-
sure statement by June 15, 2012 and con-
firmation of the plan by October 31, 2012, 
less than six months after the petition date.

ResCap’s settlement with Ally was sup-
ported by only two creditor constituen-
cies (other than Ally itself): (1) a group 
of junior secured noteholders holding ap-
proximately 37% of those notes; and (2) 
certain institutional investors in residen-
tial mortgage backed securities (“RMBS”) 
issued by ResCap’s affiliates. 

The settlement met with immediate criti-
cism from creditors throughout the capital 
structure, including the newly-formed of-
ficial committee of unsecured creditors. 
The creditors’ committee promptly filed a 
motion seeking bankruptcy court approval 
to investigate a broad range of prepetition 

parties against Ally or others, and evalu-
ating whether Ally’s proposed settlement 
contribution, including the cash payment 
of $750 million, was sufficient to justify the 
releases it desired. The bankruptcy court 
observed that the Examiner’s investiga-
tion was “an enormous undertaking.” The 
Examiner’s investigation, including the 
completion of his report, took about ten 
months to complete. Concurrent with the 
Examiner’s efforts, the creditors’ commit-
tee performed an investigation of its own.

The Examiner ultimately concluded, 
among other things, that the Ally settle-
ment was more likely than not the product 
of a defective or deficient process, and 
that a court would have been unlikely to 
approve the proposed settlement of estate 
claims against Ally—let alone the third-
party claims—for $750 million.

On the eve of the release of the Examiner 
Report, ResCap, Ally, and certain key 
stakeholders announced that they had 
reached a comprehensive settlement 
resulting from mediation conducted 
by Bankruptcy Judge James M. Peck. 
Pursuant to that settlement, Ally agreed to 
increase the cash portion of its settlement 

transactions between ResCap and its affili-
ates. A few days later, on June 4, 2012, cred-
itor Berkshire Hathaway moved for the 
appointment of an examiner to conduct a 
broad-ranging review of ResCap’s prepeti-
tion transactions with Ally and of the pro-
posed settlements. Berkshire Hathaway 
observed that ResCap’s plan “fit[] neatly 
into Ally’s publicly-stated goal of separat-
ing itself, once and for all, from ResCap,” 
but that a “searching inquiry” was neces-
sary to determine if Ally’s “agenda” was 
also “in the best interest of ResCap and its 
creditors.”

Investigation, Mediation,  
and Settlement
The bankruptcy court granted Berkshire 
Hathaway’s motion and appointed 
Arthur J. Gonzalez, former Chief Judge 
of the United States Bankruptcy Court 
for the Southern District of New York, 
as Examiner. (The Examiner retained 
Chadbourne as his counsel to conduct the 
investigation.) As requested by the parties 
in interest, the scope of the Examiner’s 
investigation was exceptionally broad. 
The Examiner was tasked with investi-
gating the wide array of causes of action 
that could be asserted by ResCap or third 
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contribution from $750 million to $2.1 
billion in exchange for releases in Ally’s 
favor from the ResCap bankruptcy estates 
as well as third parties. 

On December 11, 2013, Judge Glenn con-
firmed ResCap’s plan of reorganization, 
including the mediated settlement.

A Different Path
Hindsight is 20-20, but ResCap’s deci-
sion to launch its bankruptcy case with a 
pre-cooked settlement of claims against 
its corporate parent has been questioned. 
There was little doubt that the internal in-
vestigation conducted by the independent 
directors of ResCap’s board—much less 
the resulting settlement—was not going 
to satisfy ResCap’s unsecured creditors. It 
quickly became apparent that the investi-
gation supervised by the independent di-
rectors was superficial and was procedur-
ally and substantively flawed. Immediately 
upon the bankruptcy filing, all parties 
fully expected that unsecured creditors 
would demand an independent investiga-
tion—and perhaps ultimately a lawsuit—
to be undertaken by an independent estate 
fiduciary (e.g., the creditors’ committee).

But by attempting to force the deficient 
Ally settlement—including the promise of 
a complete release for Ally from all estate 
and third-party claims—through the 
bankruptcy process as quickly as possible, 
ResCap sacrificed its credibility with credi-
tors and the court. As evidenced by the 
creditors’ committee’s investigation and 

Berkshire Hathaway’s examiner motion, 
creditors felt that ResCap and Ally were 
trying to “pull one over” on them. The 
result was an aggressive litigation posture 
by various creditors and the committee, 
the appointment of the Examiner, and one 
of the most contentious bankruptcy cases 
in recent memory. 

If ResCap had chosen a different path, and 
filed the same bankruptcy case without the 
Ally settlement, the case may have played 
out very differently. Instead of setting the 
tone on day one with a promise of cheap 
releases of its parent, ResCap could have 
encouraged a process in which the credi-
tors’ committee or another independent 
investigator would have had adequate time 
to investigate claims against Ally and nego-
tiate a global settlement. Unlike ResCap’s 
upfront settlement with the RMBS claim-
ants, which was critical to achieving a 
successful sale of ResCap’s mortgage loan 
origination and servicing platform, the 
Ally settlement was only relevant to the ul-
timate distribution of the proceeds of the 
asset sales. Creditors were ultimately able 
to negotiate a global resolution through 
mediation, but many millions of dollars 
were spent—perhaps unnecessarily—as a 
result of ResCap’s prosecution of the Ally 
settlement and RSA.

Energy Future Holdings
Restructuring Support 
Agreement and Plan Term Sheet
Energy Future Holdings Corp. and 
certain of its subsidiaries (“EFH”) filed 

If ResCap had chosen a different path, and filed the same 
bankruptcy case without the Ally settlement, the case may 
have played out very differently. Instead of setting the  
tone on day one with a promise of cheap releases of its 
parent, ResCap could have encouraged a process in which 
the creditors’ committee or another independent  
investigator would have had adequate time to investigate 
claims against Ally and negotiate a global settlement.

for bankruptcy on April 29, 2014 in the 
District of Delaware. The case was assigned 
to Judge Christopher Sontchi. EFH’s busi-
nesses included the largest generator, dis-
tributor, and retail provider of electricity 
in Texas.

EFH’s corporate and capital structure 
is informally referred to as having two 

“sides”: (1) the “E-side,” which indirectly 
owns approximately 80% of Oncor, a rate-
regulated electricity transmission and dis-
tribution enterprise in Texas; and (2) the 

“T-side,” which owns the largest generator 
of electricity in Texas, Luminant, and the 
largest certified retail provider in Texas, 
TXU Energy. EFH listed seven principal 
tranches of funded debt totaling approxi-
mately $42 billion, with the vast majority 
of the debt on the T-side. 

When it filed for bankruptcy, EFH also 
filed an RSA and Plan Term Sheet that 
memorialized a so-called “global restruc-
turing.” Although EFH referred to the 
RSA as a “first step,” many creditors at 
various levels of both sides of the capital 
structure viewed the RSA as locking in 
the key terms of a plan of reorganization 
to their detriment.

On the T-side, the RSA contemplated a tax-
free spinoff that would result in the T-side 
first lien lenders owning 100% of reorga-
nized TXU Energy and Luminant, with a 
partial step-up in tax basis. The claims of 
the T-side first lien lenders are in excess of 
$24 billion, while the enterprise valuation 
of the T-side has been estimated by outside 
observers to be less than that (although 
no formal valuation has been conducted). 
Those senior lenders supported the RSA, 
but the T-side unsecured creditors (whom 
EFH and the RSA supporters considered 
to be out of the money) were overwhelm-
ingly against the RSA.

On the E-side, the RSA planned a recapi-
talization that had as its “lynchpin” a new 
capital investment by unsecured creditors 
(in the form of a second lien DIP financ-
ing), which was to mandatorily convert 
upon emergence from bankruptcy into the 
equity of reorganized EFH. The first and 
second lien secured creditors on the E-side 
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were to be effectively cashed out (including 
proposed settlements of disputed make-
whole claims). The E-side unsecured credi-
tors were to receive almost all of the equity 
of reorganized EFH, effectively providing 
them with indirect ownership of Oncor, 
considered to be EFH’s most valuable asset. 
The enterprise value for Oncor implied by 
the RSA was estimated to be approximate-
ly $16.5 billion. Importantly, the RSA pro-
posed to distribute the indirect ownership 
of Oncor to those creditors at that valua-
tion, without any market check or auction. 

The RSA was supported on the E-side by 
one of EFH’s largest creditors, Fidelity, and 
by the group of unsecured noteholders 
that was to receive indirect ownership of 
Oncor, but the E-side secured creditors (in 
addition to the T-side unsecured creditors) 
opposed the RSA.

Under the RSA, EFH committed itself to 
achieving very aggressive milestones in its 
bankruptcy case. EFH was required to file 
a plan and disclosure statement by June 13, 
2014. Perhaps more importantly, EFH was 
required to close the E-side refinancing 
transactions by July 13, 2014, effectively 
locking in the distribution of approxi-
mately 65% of the equity of reorganized 
EFH (and ownership of Oncor) within 
three months of its bankruptcy filing.

Plowing Ahead Until  
Bankruptcy Court Rejection
In spite of the creditor opposition to the 
RSA, EFH sought bankruptcy court ap-
proval for the RSA and the second lien 
DIP. As the company pressed forward, 
higher and better offers emerged to fund 
the second lien DIP (and thereby benefit 
from the equity conversion feature), 
which implied Oncor’s enterprise value to 
be higher.

EFH nevertheless decided to prosecute 
the second lien DIP contemplated by the 
RSA, and a hearing was held on June 30 
and July 1, 2014. EFH argued that the RSA 
DIP financing had two principal benefits 
over any alternatives: (1) providing a “floor” 
on valuation for Oncor that could subse-
quently be topped (if EFH exercised its 

“fiduciary out”); and (2) protecting and fa-
cilitating the RSA, which EFH believed to 
be the key to the “global restructuring.” In 
response, objectors from creditor classes 
throughout the capital structure argued, 
among other things, that the valuation of 
the reorganized EFH equity conversion 
had already been deemed inadequate by 
the market, and that EFH had not promot-
ed an appropriate competitive financing or 
marketing process.

Partway through the hearing, Judge 
Sontchi stated that EFH had not yet met 
its evidentiary burden to prove that there 
was sufficient marketing for the proposed 
second lien DIP and its equity conver-
sion feature, especially in light of “serious 
competing proposals.” Judge Sontchi also 
stated that he had concerns about whether 
it was an appropriate exercise of EFH’s 
business judgment to enter into the pro-
posed second lien DIP prior to approval 
of the RSA. The judge added that the evi-
dence on EFH’s business judgment was 

“thin.”

A week later, EFH adjourned the hearing 
on the second lien DIP to, among other 
things, “respond constructively” to the 
bankruptcy court’s observations. On July 
23, 2014, EFH terminated the RSA and 
withdrew the second lien DIP motion.

Procedural Relief Roadblock
After the termination of the RSA, EFH 
engaged in discussions with various 
parties regarding their interest in bidding 
on EFH’s stake in Oncor. On September 
19, 2014, EFH filed a motion for approval 
of bidding procedures. According to EFH, 
the bidding procedures did not mandate 

any specific transaction structure and 
sought procedural, not substantive, relief.

Notwithstanding its ostensibly procedural 
nature, this motion was once again met 
with objections from creditors across the 
capital structure. The objectors argued 
that the bidding procedures were de-
signed to result in the same deal structure 
contemplated by the RSA, and referred 
to the bidding procedures as “RSA 2.0.” 
Throughout the hearing, the objectors 
recalled the serious concerns raised by 
Judge Sontchi with respect to the RSA and 
questioned EFH’s corporate governance 
and business judgment. EFH attempted to 
characterize the RSA as “a good starting 
point” for a fair bankruptcy process.

After a four-day evidentiary hearing, Judge 
Sontchi read his decision on the record on 
November 3, 2014.

Judge Sontchi first characterized EFH’s 
position that the RSA was a good start-
ing point as “revisionist history.” Rather, 
it was a “beginning, middle, and end that 
was aggressively pursued by the debtors.” 
Although the judge observed that nothing 
is “inherently wrong” with entering into 
an RSA prepetition and pursuing it post-
petition, he stated that EFH’s representa-
tives’ insistence that the RSA was merely 
a starting point “hurt their credibility.” 
Nevertheless, Judge Sontchi stated that, 
even though the bidding procedures would 
likely result in the same transaction struc-
ture as the RSA, the fact that the bidding 
procedures abandoned the RSA’s mile-
stones and the RSA’s convertible second 
lien DIP meant that this was not “RSA 2.0.”

In spite of the creditor opposition to the RSA, EFH sought 
bankruptcy court approval for the RSA and the second 
lien DIP. As the company pressed forward, higher and 
better offers emerged to fund the second lien DIP . . . 
which implied Oncor’s enterprise value to be higher.



favorably by the creditors who argued 
for such a rate in the controversial 
2014 Momentive case. See discussion 
herein at p. 22 for further informa-
tion on the Momentive case.

•	 Credit Bidding by Secured Creditors. 
In response to Fisker and similar 
cases, see discussion herein at p. 22, 
the Commission recommends that a 
secured creditor’s right to credit bid 
cannot be curtailed solely because the 
secured creditor’s participation alleg-
edly chills bidding on an asset.

•	 363 Sales. The Commission proposes 
that a debtor be permitted to sell all 
assets in a Bankruptcy Code section 
363 sale process in certain circum-
stances so long as the sale does not 

occur in the first 60 days of a case. The 
debtor is also required to make certain 
additional disclosures for any such sale.  

•	 Impaired Accepting Class 
Requirement. The Commission pro-
poses that the requirement that an im-
paired accepting class approve a plan 
be removed.

•	 Trustee Legal Rights/In Pari Delicto. 
The Commission proposes to eliminate 
the in pari delicto defense to claims 
brought by a trustee.

It is important to recognize that the 
Commission’s Report is not law, nor is the 
Report even a bill in Congress. Instead, it 
is a first step that Congress may or may not 
use as a road-map to consider revisions to 
Chapter 11 of the Bankruptcy Code. Of 

course, Congress is not required to adopt 
the Commission’s proposals. (In fact, the 
Report does not include proposed statu-
tory language related to the Commission’s 
220 recommendations.) Consistent with 
Congress’s normal practice, Congress may 
hold hearings on Chapter 11 reform and 
consider any and all proposals, including 
(perhaps) the Commission’s recommenda-
tions. Alternatively, Congress may decide 
that it should focus on other priorities and 
not address Chapter 11 reform at all. In all 
cases, this NewsWire and Chadbourne’s 
insolvency blog (Zone of Insolvency) will 
seek to provide regular updates on the 
status of the Commission’s proposals and 
Congress’s approach to Chapter 11 reform. 
Stay tuned!  n

CONTINUED FROM PAGE 5
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Judge Sontchi then found that the busi-
ness decision to market Oncor and to 
prosecute the bidding procedures motion 
was the result of “flawed and insufficient 
corporate governance.” Notably, Judge 
Sontchi highlighted that the proposed 
transaction structure raised “actual inter-
nal conflicts among the debtors’ estates,” 
which were present from the beginning 
of the case when EFH was pursuing the 
RSA. Therefore, Judge Sontchi ruled that 
he would approve the bidding procedures 
(which were to be modified pursuant to his 
ruling) only if EFH obtained formal ap-
proval for the sale process from the inde-
pendent directors on both the E-side and 
the T-side. The judge specifically insisted 

that the independent directors “act vigor-
ously” as important players in the bank-
ruptcy case and pointed out the reasons 
why the independent directors had not 
done an adequate job to date. At the con-
clusion of his opinion, Judge Sontchi urged 
the parties to begin plan negotiations. 

Takeaways and Conclusions
In both cases discussed above, starting 
on the wrong foot seems to have led to a 
more costly outcome. ResCap unnerved 
its creditors by premising its bankruptcy 
case on the provision of cheap releases to 
its corporate parent. And Judge Sontchi’s 
November 3 ruling suggests that EFH 
damaged its credibility by prosecuting an 

RSA at breakneck speed in the face of a 
potentially better restructuring alternative. 
The debtors’ failures in each case to engage 
in meaningful postpetition negotiations 
with objecting creditor constituencies 
before attempting to lock in their recover-
ies likely delayed the cases and incremen-
tally increased administrative costs.

A prepetition restructuring support agree-
ment can certainly have value, but the 
debtors must be willing and able to walk 
away from it if is no longer in the best in-
terests of the bankruptcy estates. Where 
a debtor protects a prepetition agreement 
simply because the alternatives—although 
possibly economically superior—are unfa-
miliar, the bankruptcy court’s perception 
of the debtors’ business judgment may be 
seriously damaged. n

David M. LeMay is a partner in Chadbourne 
& Parke’s New York Office in the firm’s 
bankruptcy and financial restructuring 
group. Marc B. Roitman is an associate in 
Chadbourne & Parke’s New York Office in 
the firm’s bankruptcy and financial restruc-
turing group.

The debtors’ failures in each case to engage in 
meaningful postpetition negotiations with objecting 
creditor constituencies before attempting to lock in their 
recoveries likely delayed the cases and incrementally  
increased administrative costs.
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Review of Chapter 15 Cases in 2014:  
Relief Available to a Foreign Representative
By Francisco Vazquez

Chapter 15 of the Bankruptcy Code provides a mechanism for a foreign insolvency, liquidation, 
or debt restructuring (known as a "foreign proceeding") to obtain recognition in the United 
States. With the continued globalization of the world’s economies, it should come as no sur-
prise that foreign debtors and their trustees, liquidators and administrators, acting as "foreign 
representatives", continue to file Chapter 15 cases to enjoin litigation against the debtor, pre-
serve a debtor’s assets, and pursue claims in the United States. Indeed, in 2014, more than 
sixty-five Chapter 15 cases were filed in more than a dozen different judicial districts. The 
Southern District of New York was the preferred Chapter 15 venue with twenty-one of the 
cases filed there, followed by Delaware with twelve. The Chapter 15 cases filed in 2014 were 
ancillary to foreign proceedings from fourteen different jurisdictions: Australia, Brazil, British 
Virgin Islands, Canada, Cayman Islands, China, Germany, Hong Kong, Israel, Japan, Kazakhstan, 
Korea, Singapore, and the United Kingdom. 

During 2014, several courts highlighted 
the relief available to a foreign representa-
tive in the United States. The correlation 
between the relief granted by the United 
States court and the relief granted in the 
foreign proceeding is the focus of this 

“year in review” article. This article begins 
with a discussion of a recent case in which 
a United States bankruptcy court issued 
an order under Chapter 15 enforcing a 
debtor’s bankruptcy plan approved by a 
foreign court. The article then examines 
a decision by the Court of Appeals for 
the Second Circuit addressing the stan-
dard applicable to a foreign liquidators’ 
sale of assets located in the United States 
that was previously approved by a foreign 
court. Finally, this article concludes 
with a trio of cases analyzing a United 
States court’s ability to grant comity 
to a foreign proceeding where Chapter 
15 relief was not previously obtained.  
 

Enforcement of a  
Debtor’s "Plan" Approved  
by a Foreign Court in  
the United States
Under Chapter 11 of the Bankruptcy Code, 
a United States court may confirm a plan 
of liquidation or reorganization under 
certain circumstances. Once a plan is 
confirmed, it is binding on all creditors. 
Numerous foreign jurisdictions have laws 
that similarly authorize the implementa-
tion of a “plan” that is purportedly binding 
on all creditors. A foreign court’s order ap-
proving such a plan, however, is not nec-
essarily enforceable against parties in the 
United States. Thus, a disgruntled United 
States creditor may take actions incon-
sistent with a plan approved by a foreign 
court, unless the foreign court’s order is 
enforceable in the United States. 

A foreign representative that concludes that 
it needs assistance in the United States may 
seek recognition of the foreign proceeding 
under Chapter 15. Recognition, however, 

does not result in the automatic enforce-
ment of a debtor’s foreign plan of liquida-
tion or reorganization in the United States. 
A foreign representative may request an 
order enforcing such a plan from a United 
States bankruptcy court under Chapter 15. 

In 2014, the Bankruptcy Court for the 
Southern District of New York addressed 
a request for entry of an order enforcing 
a plan approved by a Brazilian court in 
the case of In re Rede Energia S.A., 515 
B.R. 69 (Bankr. S.D.N.Y. 2014). In that 
case, Rede Energia S.A., one of the largest 
electric power companies in Brazil, com-
menced reorganization proceedings in 
Brazil in December 2012. In March 2013, 
Rede submitted its reorganization plan to 
a Brazilian bankruptcy court. Ultimately, 
the Brazilian bankruptcy court confirmed 
a revised version of Rede’s reorganization 
plan over the objection of an ad hoc group 
of noteholders. Thereafter, the foreign rep-
resentative of Rede filed a Chapter 15 peti-
tion seeking recognition of the Brazilian 
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bankruptcy case as a foreign main pro-
ceeding. This request was not opposed and 
the Brazilian bankruptcy case was recog-
nized as a foreign main proceeding under 
Chapter 15. The foreign representative also 
sought an order enforcing the Brazilian 
reorganization plan in the United States. 
The ad hoc group opposed this request and 
argued that the bankruptcy court should 
exercise its discretion and not enter an 
order enforcing Rede’s plan. 

After balancing the equities, the bank-
ruptcy court found that the interests of 
the debtors and their creditors, including 
the ad hoc group, would be sufficiently 
protected by issuing an order enforcing 
the Brazilian plan in the United States. 
According to the United States bank-
ruptcy court, such an order would ensure 
that Rede could make distributions to 
creditors in the United States consistent 
with the plan approved by the Brazilian 
court. Indeed, absent such an order, the 
indenture trustee of certain notes would 
not take the actions necessary for the 
implementation of the Brazilian plan to 
the detriment of all creditors. Conversely, 
denying the relief would prevent the im-
plementation of the Brazilian plan, which 
was substantially consummated, and 
delay distributions to creditors. 

In opposing enforcement of the plan in the 
United States, the ad hoc group had also 
attacked a number of the Rede plan pro-
visions and raised public policy concerns. 
For example, the ad hoc group argued that 
the plan should not be enforced in the 
United States because it violated the “ab-
solute priority rule” by preserving value 
for equity and subordinated creditors. The 
bankruptcy court disagreed, finding that 
entry of an order enforcing the plan in the 
United States would be consistent with 
comity and that distributions under the 
Brazilian plan were substantially in accor-
dance with the Bankruptcy Code’s prior-
ity scheme. Brazilian law, according to the 
bankruptcy court, provided creditors with 
protections similar to those available in 
the United States and any differing treat-
ment had a “reasonable basis and was nec-
essary to consummate the Plan.” Moreover, 
the bankruptcy court dismissed the ad hoc 

groups’ public policy concerns, finding 
that “[w]here, as here, the proceedings in 
the foreign court progressed according 
to the course of a civilized jurisprudence 
and where the procedures followed in the 
foreign jurisdiction meet our fundamental 
standards of fairness, there is no violation 
of public policy.” In entering an order en-
forcing Rede’s plan, the bankruptcy court 
confirmed that the laws of the foreign pro-
ceeding do not have to be identical to or 
lead to the same result as the laws of the 
United States.

Sale of Assets Located  
in the United States
Upon recognition of a foreign main pro-
ceeding, section 363 of the Bankruptcy 
Code automatically applies to a transfer 
of a foreign debtor’s interest in “property 
that is within the territorial jurisdiction 
of the United States.” Under section 363, 
a bankruptcy court is generally required 
to analyze whether there is “a good busi-
ness reason” to approve a sale. Because a 
Chapter 15 case is “ancillary” to a foreign 
proceeding, it could be argued that the 
section 363 standards should not apply 
to a sale previously approved by a foreign 
court. This issue was recently addressed 
by the Court of Appeals for the Second 
Circuit in Krys v. Farnum Place, LLC (In 
re Fairfield Sentry Ltd.), 768 F.3d 239 (2d 
Cir. 2014).

Fairfield Sentry Ltd., a British Virgin 
Islands (“BVI”) investment fund, as-
serted certain claims against Bernard L. 

Madoff Investment Securities LLC under 
the Securities Investor Protection Act. 
Those claims were subsequently allowed 
pursuant to a settlement reached between 
Fairfield and Madoff Investment’s trustee. 
Thereafter, Fairfield went into liquida-
tion in the BVI. Upon the liquidator’s 
request, the United States Bankruptcy 
Court for the Southern District of New 
York granted recognition to the BVI liq-
uidation as a “foreign main proceeding” 
under Chapter 15. 

Following recognition of Fairfield’s BVI 
liquidation in the United States, the 
Fairfield liquidator conducted an auction 
of Fairfield’s claims against Madoff 
Investment. In December 2010, the liq-
uidator and the highest bidder signed 
a “trade confirmation” setting forth the 
terms of the sale. The sale was subject to 
approval by the BVI court and the United 
States bankruptcy court. However, before 
the Fairfield liquidator sought court ap-
proval of the sale, the Madoff Investment 
trustee announced that he had entered 
into a separate settlement that resulted in a 
substantial increase in the recovery to the 
Madoff Investment creditors. In particu-
lar, the value of Fairfield’s claims against 
Madoff Investment, which had purport-
edly been sold, had increased by approxi-
mately $40 million.

Despite his commitment to do so, the 
Fairfield liquidator did not seek court ap-
proval of the sale. Because it remained 

Brazilian law, according to the bankruptcy court,  
provided creditors with protections similar to those  
available in the United States and any differing  
treatment had a “reasonable basis and was necessary  
to consummate the Plan.”
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interested in acquiring Fairfield’s claims 
against Madoff Investment, the putative 
purchaser requested an order approving 
the sale from the BVI court. The Fairfield 
liquidator objected to court approval of 
the sale and argued that the sale was no 
longer in the best interest of the Fairfield 
estate. The BVI court disagreed, approved 
the sale and directed the liquidator to seek 
approval of the sale from the United States 
bankruptcy court. Thereafter, the Fairfield 
liquidator filed a motion with the bank-
ruptcy court requesting a review of the 
sale under section 363. 

The Bankruptcy Court for the Southern 
District of New York declined to conduct 
a section 363 review of the sale, character-
izing the liquidator’s efforts to have the 
court review the sale as “seller’s remorse.” 
Moreover, according to the bankruptcy 
court, Fairfield’s claims against Madoff 
Investment were located with the debtor 
in the BVI and, therefore, not subject to 
section 363 review. In addition, the bank-
ruptcy court concluded that it should 
defer to the BVI court’s approval under 
general principles of comity. On appeal, 
the district court affirmed the bankruptcy 
court’s decision. The Court of Appeals for 
the Second Circuit, however, concluded 
that the sale should be subject to section 
363 review. 

The Second Circuit noted that upon rec-
ognition of a foreign main proceeding, the 
bankruptcy court must apply section 363 
to a “transfer of an interest of the debtor 
in property that is within the territorial ju-
risdiction of the United States to the same 
extent that the section would apply to 
property of an estate.” Here, the property 
being transferred was Fairfield’s claims 
against Madoff Investment. Whether the 
transfer implicated section 363 depended 
on whether the claims were within the ter-
ritorial jurisdiction of the United States. 

The Second Circuit began its analysis by 
noting that Chapter 15 provides that in-
tangible property, such as a claim, may 
be located in the United States, because 
(1) it is deemed to be so under applicable 
nonbankruptcy law, or (2) it is subject to 
attachment or garnishment and may be 

properly seized by an action in a United 
States court. In this instance, according 
to the Second Circuit, Fairfield’s claims 
against Madoff Investment were subject 
to attachment or garnishment under 
New York state law. Moreover, the Madoff 
Investment trustee, who is located in New 
York, was statutorily obligated to make 
distributions to Fairfield on account of its 
claims against Madoff Investment. Thus, 
the Second Circuit found Fairfield’s claim 
against Madoff Investment were located in 
the United States and the sale of the claims 
was therefore subject to section 363 review. 
The Second Circuit also concluded that 
comity did not require the bankruptcy 
court to defer to the BVI court’s ruling or 
excuse the bankruptcy court from con-
ducting a section 363 analysis. Indeed, by 
declining to rule on whether the transfer 
required United States bankruptcy court 
approval, the BVI court, according to 
the Second Circuit, had no expectation 
that the bankruptcy court would defer to 
the BVI court’s ruling. Accordingly, the 
Second Circuit concluded that the United 
States bankruptcy court was required to, 
and should have, conducted a section 363 
review of the sale notwithstanding the BVI 
court’s prior approval of the sale.

Pursuit of and Defense 
Against Litigation in  
the United States
According to its legislative history, Chapter 
15 was designed to be the “exclusive door 
to ancillary assistance to foreign proceed-
ings.” Consistent with that intent, section 
1509(a) of the Bankruptcy Code provides 
that upon recognition of any foreign pro-
ceeding, a foreign representative is granted 
capacity to sue in the United States. In 
our last issue of the NewsWire, we dis-
cussed the Chapter 15 case of Octaviar 
Administration Pty Ltd, 511 B.R. 361 
(Bankr. S.D.N.Y. 2014), in which the United 
States Bankruptcy Court for the Southern 
District of New York noted that denial of 
recognition could frustrate the liquida-
tors’ right to pursue claims in the United 
States to the detriment of all creditors. See 

“Update on the Recognition of the Australian 
Liquidation of Octaviar: Satisfying the 
Debtor Eligibility Requirements in a 
Chapter 15 Case” (Fall 2014). In 2014, a trio 

of decisions addressed the effect recogni-
tion (or the lack thereof) under Chapter 15 
has on the ability of a defendant debtor to 
obtain the dismissal of claims against it. 
Each of the three cases is discussed below.

In Kumkang Valve Mfg. Co. v. Enter. 
Prods. Operating LLC, 442 S.W.3d 602 
(Tex. App. 2014), a Texas state court ad-
dressed a request by Kumkang Valve 
Manufacturing Co., a Korean company, 
to dismiss a breach of warranty claim. 
Approximately two years after the com-
plaint was filed against it, Kumkang filed 
for bankruptcy in Korea. That same year 
(2009), Kumkang filed a Chapter 15 peti-
tion with a bankruptcy court in Texas and 
obtained a preliminary order of recogni-
tion and a stay of the Texas state court liti-
gation. The Chapter 15 case was ultimately 
dismissed for lack of prosecution. 

Upon dismissal of Kumkang’s Chapter 
15 case, the bankruptcy court’s stay was 
lifted and the plaintiff was able to pursue 
its breach of warranty claim against 
Kumkang in the state court litigation, 
where Kumkang admitted that it had 
breached its warranty and stipulated to 
the amount of the plaintiff’s damages. 
Kumkang nevertheless argued that the 
breach of warranty claim was discharged 
in the Korean bankruptcy. The state trial 
court disagreed. On appeal, the Texas 
appeals court held that a state court may 
not “recognize the scope and effect of a 
foreign bankruptcy proceeding without 
regard to federal bankruptcy law.” On the 
contrary, according to the Texas appeals 
court, the authority to determine whether 
to grant comity to a foreign bankruptcy 
proceeding is exclusively vested in the 
bankruptcy courts. The Texas appeals 
court ultimately concluded that, because 
a United States bankruptcy court had not 
issued an order enforcing Kumkang’s dis-
charge, the trial court correctly refused 
to recognize the Korean bankruptcy pro-
ceeding and its purported discharge of the 
litigation claim. 

In Duff & Phelps, LLC v. Vitro S.A.B. de 
C.V., 2014 WL 239802 (S.D.N.Y. Jan. 21, 
2014), the United States District Court 
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for the Southern District of New York 
came to a different conclusion than the 
Kumkang court. Vitro argued that Duff 
& Phelps’ complaint seeking payment of a 
$3.25 million restructuring fee should be 
dismissed because the restructuring fee 
was discharged in Vitro’s Mexican bank-
ruptcy. Duff & Phelps, however, refused 
to acknowledge that its claim may have 
been discharged under Mexican law 
because Vitro’s Mexican bankruptcy plan 
had not been enforced under Chapter 
15. Notwithstanding the lack of an order 
under Chapter 15 enforcing the Mexican 
plan, the district court entertained Vitro’s 
request to dismiss Duff & Phelps’ claim 
under principles of comity. However, 
because Vitro did not adequately demon-
strate that Duff & Phelps’ claim had been 
discharged under Mexican law, the district 
court denied Vitro’s motion to dismiss 
without prejudice. In addition, the dis-
trict court granted the parties leave to seek 
clarification from the Mexican court as to 
whether Duff & Phelps’ restructuring fee 
was discharged in Mexico.

In another situation similar to that faced 
by the courts in Kumkang and Vitro, a 

New York state court granted comity to a 
foreign bankruptcy discharge despite the 
lack of recognition of the foreign liquida-
tion in the United States. See Barclays Bank 
PLC v. Kemsley, 992 N.Y.S. 2d 602 (N.Y. 
Sup. Ct. 2014). In that case, Barclays assert-
ed a breach of contract claim in state court 
against Kemsley, a debtor in the United 
Kingdom. Thereafter, the liquidators ap-
pointed in Kemsley’s UK liquidation filed 
a Chapter 15 petition for recognition of 
Kemsley’s liquidation to, among other 
things, obtain a stay of actions against 
Kemsley. The bankruptcy court, however, 
denied the Chapter 15 petition. Barclays 
was thus free to pursue its breach of con-
tract claim against Kemsley in New York 
state court. 

In the New York state court action, 
Kemsley argued that the state court should 
recognize the discharge he received in the 
UK liquidation and dismiss the breach of 
contract claim under principles of comity. 
Barclays countered that section 1509 of the 
Bankruptcy Code preempted state law on 
the granting of comity and, therefore, the 
court could not defer to the UK discharge 
unless it was granted recognition under 

Chapter 15. The New York state court dis-
agreed with Barclays and concluded that 
Chapter 15 only applies to foreign repre-
sentatives and not to an individual debtor. 
Thus, the New York state court could defer 
to a foreign bankruptcy discharge issued 
to an individual foreign debtor under 
principles of comity.

Takeaways
Chapter 15 is a useful tool for a foreign 
representative to administer a foreign 
proceeding. Indeed, as highlighted above, 
Chapter 15 relief may be necessary to 
ensure the successful implementation of 
a foreign restructuring plan, the sale of 
assets, or the pursuit of valuable claims in 
the United States. n

Francisco Vazquez is counsel in Chadbourne 
& Parke’s New York Office in the firm’s bank-
ruptcy and financial restructuring group.
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Stern v. Marshall: A “Narrow” Decision 
Still Causing Jurisdictional Mayhem  
Three Years Later
By Beret L. Flom

On June 23, 2011, the Supreme Court of the United States issued what it referred to as a 
"narrow" decision in Stern v. Marshall. This decision limited the power of bankruptcy courts 
to enter final judgments on counterclaims based on state law causes of action that were 
not necessarily resolved in the claims adjudication process. Since the Supreme Court issued 
this ruling, parties and courts throughout the country have grappled with the complex ju-
risdictional issues raised by the decision. While the Supreme Court answered one question 
this year when it decided Executive Benefits Insurance Agency v. Arkison, 134 S. Ct. 2165,  
many more questions remain, at least one of which is likely to be addressed by the Supreme 
Court in 2015. 

Background: Stern v. Marshall
Stern v. Marshall began when Vickie Lynn 
Marshall (better known as Anna Nicole 
Smith) filed for bankruptcy in federal 
court. See “Has Stern v. Marshall Opened 
a Jurisdictional Dispute Floodgate?,” 
International Restructuring NewsWire 
(October 2011). Prior to filing for bank-
ruptcy, Vickie was engaged in litigation 
in Texas probate court where she alleged 
that her husband’s son, Pierce Marshall, 
had fraudulently induced her octogenar-
ian husband to exclude her from her hus-
band’s estate. During the course of Vickie’s 
bankruptcy case, Pierce filed an action in 
the bankruptcy case alleging Vickie had 
defamed Pierce and seeking a declara-
tion from the bankruptcy court that any 
damages awarded for the defamation claim 
should not be discharged during Vickie’s 
bankruptcy case. In response to this ad-
versary proceeding, Vickie filed a coun-
terclaim in the bankruptcy court alleging 
tortious interference with her expected 
testamentary gift from her husband. Since 

the action in state probate court was still 
pending, the counterclaim filed by Vickie 
in bankruptcy court created parallel litiga-
tion tracks in state and federal court for 
identical claims. The possibility of dueling 
state court and federal bankruptcy court 
decisions over the same claim created a ju-
risdictional issue that had to be addressed. 

After multiple decisions and appeals, the 
jurisdictional dispute was addressed 
by the Supreme Court. The “narrow” 
Supreme Court decision addressed two 
issues: (1) whether bankruptcy courts had 
statutory authority to address Vickie’s 
counterclaim; and (2) if authorized by 
statute, whether the statutory grant of 
authority was constitutional. The second 
issue focused on whether courts of limited 
jurisdiction created by Congress (known 
as Article I courts), such as bankruptcy 
courts, can hear and determine state law 
counterclaims that are tangentially related 
to bankruptcy cases. 

The Supreme Court ultimately decided 
that the bankruptcy court had statutory 
authority based on the express grant in 
28 U.S.C. § 157(b)(2). However, the Court 
determined that even though bankruptcy 
courts had been granted statutory authori-
ty to decide such counterclaims, that grant 
violated the Constitution. According to 
the Court, section 157(b)(2)(C) improp-
erly allowed an Article I judge to exercise 
powers reserved for Article III judges. 

Fast-Forward to 2014: 
Executive Benefits Insurance 
Agency v. Arkison
On June 9, 2014, the Supreme Court  
decided Executive Benefits Insurance 
Agency v. Arkison. This decision addressed 
an issue raised in the wake of Stern v. 
Marshall: which court is permitted to 
review what have become known as “Stern 
claims”? A “Stern claim” is “a claim des-
ignated for final adjudication in the bank-
ruptcy court as a statutory matter, but 
prohibited from proceeding in that way 
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as a constitutional matter.” In Arkison, the 
Court affirmed the lower courts’ decisions 
and held that even though the Constitution 
does not permit a bankruptcy court to 
issue a final judgment on certain claims, 
the statute allows the bankruptcy court to 
issue proposed findings of fact and conclu-
sions of law. Further, the Court held that to 
the extent that the bankruptcy court did 
not label its decision as proposed findings 
of fact and conclusions of law, if the dis-
trict court fully reviewed the bankruptcy 
court’s findings and entered its own order, 
any defect was cured. For a detailed expla-
nation of the facts in Arkison, see “Arkison: 
A Supreme Dodge,” Zone of Insolvency blog 
(June 23, 2014). 

The Supreme Court also rejected the ar-
gument that Stern had created a statutory 

“gap” because the procedure for issuing 
proposed findings of fact and conclusions 
of law applies only to matters that are not 
true bankruptcy rights issues (“non-core” 
matters). The Court cited a statutory note 
that provided that if a particular statutory 
provision was held invalid, the remain-
ing provisions should not be affected. 
Therefore, the Court explained that when 
a claim was found to be at the heart of the 
bankruptcy (a “core” matter) under the 
statute but the bankruptcy court lacked 
authority to finally adjudicate the matter 
(a Stern claim), the court should treat it 
as a “non-core” matter, thus allowing the 
bankruptcy court to appropriately issue 
a report and recommendation to the dis-
trict court. 

Notably, in Arkison, the Supreme Court 
declined to decide whether a party can 
consent to the bankruptcy court’s juris-
diction and whether such consent can be 
implied. 

Preview of 2015:  
Wellness International 
Network v. Sharif
After deciding Arkison, the Supreme Court 
agreed to hear Wellness International 
Network v. Sharif, another case with Stern-
related issues. Oral argument occurred 
on January 14, 2015. While the Court has 
been cautious and provided very limited 
instruction on Stern-related issues to date, 
it seems likely that the Sharif decision, 
when issued, will address (a) whether a 
litigant can consent to bankruptcy court 
jurisdiction and (b) whether such consent 
may be implied.

The facts of Sharif are important for a 
review of the legal issues. The Supreme 
Court’s Stern decision was entered after 
the Sharif bankruptcy court entered a sub-
sequently challenged judgment but before 
briefing on the Sharif appeal to the dis-
trict court began. Nevertheless, the debtor 
did not raise the Stern issue in opening 
appeal briefs to the district court. It was 
only after a related party filed a motion to 
withdraw the reference and the Seventh 
Circuit decided a separate Stern-related 
case (Ortiz v. Aurora Health Care, Inc., 
665 F. 3d 906 (2011)) that the debtor filed 
a motion for supplemental briefing on the 
Stern argument. The district court denied 
the requests and the denial was appealed 
to the Seventh Circuit. 

The Seventh Circuit Court of Appeals held 
that whether a claim is “core” or “non-core” 
can be waived and, since that issue was not 
previously raised, the debtor had waived 
it. The court distinguished this waiver 
issue from the issue of whether parties can 
consent to bankruptcy court jurisdiction. 
The court went on to explain that Stern did 
not result in the bankruptcy court lacking 
subject-matter jurisdiction. Instead, ac-
cording to the Seventh Circuit, Stern 
found that the bankruptcy court lacked 
the constitutional authority to enter final 
judgment on certain claims. Ultimately, 
the Seventh Circuit held that constitu-
tional limitations that exist in Article III 
are protecting not only litigants’ interests 
but also the judicial system’s structural in-
terests. As such, the court concluded that a 
litigant could not waive its constitutional/
Stern objection. 

The Seventh Circuit is not the only circuit 
to have opined on the issue of consent to 
bankruptcy court jurisdiction. The Ninth 
Circuit has held that parties can consent 
to bankruptcy jurisdiction, whereas the 
Fifth, Sixth and Seventh Circuits have held 
that parties’ consent is not sufficient. This 
circuit split is the catalyst for the Supreme 
Court’s decision to hear Sharif. 

Where Do You Bring Stern 
Claims Today? Where Will 
You Bring Them Tomorrow?
In everyday bankruptcy litigation, liti-
gants continue threatening to file motions 
to withdraw the reference. In response, 
bankruptcy courts often hear and decide 
potential Stern claims by couching their 
decisions as proposed findings of fact and 
conclusions of law, even when the debate 
seems improperly raised. From a court 
management and litigant perspective, 
time continues to be spent debating these 
issues before bankruptcy and appeals 
courts, which may not be the best use of 
limited resources. 

While Sharif may answer some of the 
questions raised by Stern and its progeny, 
many questions remain. Specifically, what 
types of claims “stem[] from the bank-
ruptcy itself”? In Stern, the Supreme Court 

The Seventh Circuit held that constitutional limitations 
that exist in Article III are protecting not only litigants’ 
interests but also the judicial system’s structural interests. 
As such, the court concluded that a litigant could not 
waive its constitutional/Stern objection.
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used this vague and potentially extremely 
broad phrase when explaining that it is not 
enough for there to be some relation to the 
bankruptcy case to create jurisdiction. The 

lower courts have begun to decide these 
issues (generally in favor of the bank-
ruptcy courts retaining jurisdiction) but 
definitive answers are yet to come. 

While Sharif may answer some of the questions  
raised by Stern and its progeny, many questions  
remain. Specifically, what types of claims “stem[]  
from the bankruptcy itself ”?

In addition to the bankruptcy ramifica-
tions of these developments, there are also 
questions about the jurisdiction of magis-
trate judges, which, like bankruptcy judges, 
are Article I judges that were granted stat-
utory authority to decide certain matters. 
Thus, we are only beginning to see the im-
plications of the Supreme Court’s “narrow” 
decision. While the Court has provided 
some clarification post-Stern, many ques-
tions remain unanswered. n 

Beret Flom is an associate in Chadbourne & 
Parke’s New York Office in the firm’s bank-
ruptcy and financial restructuring group.
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Trademark Licensees May be  
Afforded Special Protections in the 
Licensor’s Bankruptcy
By Samuel Kohn and Matthew Cognetti

A trademark licensee faces an uncertain fate when the licensor is in bankruptcy. Although 
section 365(a) of the Bankruptcy Code allows the debtor to reject burdensome executory 
contracts (a contract in which some obligations remain unperformed), section 365(n) was 
added to the Bankruptcy Code to provide "intellectual property" licensees with special pro-
tections when a debtor in bankruptcy rejects a licensing agreement. Specifically, upon such 
a rejection, the licensee may elect to retain rights under the license. "Intellectual property" is 
defined in the Bankruptcy Code and includes intangible property such as patents, copyrights 
and trade secrets. Notably, trademarks, trade names and service marks are not included in 
the definition. This omission has caused courts to grapple with whether trademark licensees 
are entitled to the special protections under section 365(n), with relatively recent decisions 
leaning toward expanding such protections for trademark licensees. 

The U.S. Bankruptcy Court for the District 
of New Jersey continued the recent trend 
of protecting trademark licensees in bank-
ruptcy despite the lack of clear statutory 
authority in In re Crumbs Bake Shop, Inc., 
2014 WL 5508177 (Bankr. D.N.J. Oct. 31, 
2014). In Crumbs, the court ruled that li-
censees of rejected trademark licenses 
may take advantage of the election under 
section 365(n). This decision is significant 
in that it is the first time a bankruptcy 
court has used its equitable powers to 
extend the protections of section 365(n) for 
trademark licensees, notwithstanding the 
omission of “trademarks” in the statute. 

Overview of Section 365(n)
Section 365(n) was enacted by Congress 
in 1988 in response to the Fourth 
Circuit’s decision in Lubrizol Enters., Inc. 
v. Richmond Metal Finishers, Inc., 756 
F.2d 1043 (4th Cir. 1985). In Lubrizol, the 
 

Fourth Circuit held that a licensee’s rights 
under an intellectual property license can 
be stripped away in the event the debtor 
rejects the contract under section 365(a) of 
the Bankruptcy Code. Section 365(n) ad-
dressed the threat created by the Lubrizol 
decision by allowing the licensee of a re-
jected intellectual property license to elect 
either to treat the license as terminated or 
to retain its rights under the license. 

The Crumbs Case 
Formed in 2003, Crumbs Bake Shop, Inc. 
specializes in the retail sale of baked 
goods, in particularly, cupcakes.  As part 
of its expansion process, Crumbs entered 
into licensing agreements which per-
mitted third parties to use the “Crumbs” 
trademark and trade secrets as well as sell 
products under the “Crumbs” brand. Due 
to severe liquidity constraints and an in-
ability to maintain profitability, Crumbs 
 

ceased operating in July 2014, and filed a 
petition for bankruptcy protection under 
Chapter 11 of the Bankruptcy Code. 

Soon after the bankruptcy filing, Crumbs 
entered into an Asset Purchase Agreement 
with Lemonis Fischer Acquisitions 
Company, LLC (“LFAC”), a secured credi-
tor in the case. The terms of the agreement 
allowed LFAC to credit bid its position in 
Crumbs to purchase substantially all of the 
debtor’s assets. After the approval of the 
sale, LFAC filed a motion to reject certain 
executory contracts, including its licens-
ing agreements. In response, the licensees 
asserted that under section 365(n) they 
could elect to retain their rights under the 
license agreements. Although LFAC with-
drew its rejection motion with respect to 
the license agreements, the parties sought 
a determination from the bankruptcy 
court on the effect a rejection would have 
on trademark licensees’ rights. 
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Bankruptcy Court’s Analysis 
In analyzing the effect of rejected trade-
mark licenses, the Crumbs court began 
its discussion by examining the approach 
taken by several prior decisions address-
ing the issue. The Crumbs court recog-
nized that many courts have reasoned 
that because trademarks are not included 
in the definition of “intellectual property,” 
Congress intended Lubrizol to control 
when a debtor-licensor rejects a trademark 
license.  However, the Crumbs court ex-
pressly rejected this so called “negative in-
ference.” Instead, the court was persuaded 
by the approach taken by Judge Thomas L. 
Ambro in his concurring opinion in In re 
Exide Techs., 607 F.3d 957 (3d Cir. 2010). 
In Exide, Judge Ambro closely examined 
the legislative history in connection with 
the enactment of section 365(n). Judge 
Ambro noted that Congress intention-
ally failed to address trademark licensees 
because the issues raised by such contracts 
were beyond the scope of the legislation. 
Furthermore, the legislative history ex-
plicitly explained that “Congress was de-
termined to postpone congressional action 
[with respect to trademarks] to allow the 
development of equitable treatment of this 
situation by bankruptcy courts.” 

The Crumbs court agreed with Judge 
Ambro’s interpretation of the legislative 
history and decided that Congress intend-
ed that bankruptcy courts use their equi-
table powers in determining whether to 
extend section 365(n) to protect the rights 
of trademark licensees. Relying on such 
equitable powers, the Crumbs court found 
it inequitable to strip Crumbs’ licensees of 
their rights in the event of rejection by the 
debtor/licensor.  

In reaching its decision, the Crumbs court 
rejected a number of arguments presented 
by LFAC. First, LFAC argued that the use 
of equitable consideration is inappropri-
ate where the debtors sold their assets to 
a bona fide purchaser. Recognizing that a 
debtor already benefits from the ability to 
assume or reject executory contracts, the 
Crumbs court saw no reason to “augment 
such benefits at the expense of third 
parties” who Congress sought to protect 
under section 365(n). Next, LFAC argued 

that it would be forced into a licensor-li-
censee relationship that it never intended 
to assume should the licensees be permit-
ted to elect to retain their rights under 
section 365(n). The Crumbs court was not 
persuaded by this argument given that 
LFAC, or any purchaser for that matter, has 
the ability to conduct due diligence prior 
to the transaction and adjust the purchase 
price to account for any existing licensing 
agreements. LFAC further argued that ex-
tending section 365(n)’s protections would 
hinder their ability to control the quality 
of Crumbs’ products or services. The 
bankruptcy court rejected this argument 
as well reasoning that there are already 
protections in place, outside the bankrupt-
cy context, that provide licensees with the 
incentive to maintain a certain standard 
of quality. In particular, the court noted 
that under applicable trademark laws, a 

“licensee’s sale of trademarked goods of 
a quality differing from the licensor’s set 
standards constitutes trademark infringe-
ment and unfair competition.” 

While the importance of this decision rests 
primarily with the court’s extension of 
section 365(n)’s protections for trademark 
licensees, the Crumbs court made two 
additional rulings. First, the bankruptcy 
court determined that a sale of intellec-
tual property under section 363(f), (the 
Bankruptcy Code provision that allows a 
trustee to sell property of the estate free 
and clear of any interest of an entity other 
than the estate), does not trump the rights 

granted to a licensee under section 365(n) 
absent the licensee’s consent. Second, the 
Crumbs court held that the debtors, not 
LFAC, were entitled to the collection 
of royalties generated under the license 
agreements. The court reasoned that al-
though the trademarks and other intel-
lectual property were sold to LFAC, the 
licensing agreements themselves were not 
sold, assumed or assigned, and thus LFAC 
should not benefit from these agreements. 

Conclusion and Takeaways 
The bankruptcy court’s decision in Crumbs 
is the first to explicitly extend section 
365(n)’s protections to trademark licens-
ees on equitable ground as, according to 
Judge Ambro in Exide, Congress indeed 
intended. This is a triumph for trademark 
licensees, but by no means does it secure 
their fate when the licensor enters bank-
ruptcy. However, the iron-clad protections 
sought by trademark licensees may come 
from Congress in the very near future in 
the form of new legislation. 

In 2013, Rep. Bob Goodlatte (R-VA-
6th District) introduced H.R. 3309, the 
Innovation Act, a patent reform bill which, 
among other things, aims to extend 
section 365(n)’s protections statutorily. Of 
particular importance, the Innovation Act 
proposes to amend section 101(35A)’s defi-
nition of “intellectual property” to include 
trademarks, trade names and service 
marks with the intent of affording the 
section 365(n) protections to trademark 

The bankruptcy court’s decision in Crumbs is the first to 
explicitly extend section 365(n)’s protections to trademark 
licensees on equitable ground as, according to Judge  
Ambro in Exide, Congress indeed intended. This is a 
triumph for trademark licensees, but by no means does it 
secure their fate when the licensor enters bankruptcy. 
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licensees. The Innovation Act passed the 
House of Representatives in December 
2013, but has since lingered in the Senate 
even with White House support. However, 
many believe the results of the recent 
Congressional election may have breathed 
new life into the Innovation Act. Mindful 
that the Senate is now controlled by 
Republicans, Representative Goodlatte re-
cently stated, “this is a bill that Congress 
can pass, put on the President’s desk 
and see it signed into law.” Whether the 

Innovation Act is passed by Congress or 
not, the American Bankruptcy Institute 
Commission to Study the Reform of 
Chapter 11 recently released its Final 
Report and Recommendations for changes 
to the Bankruptcy Code. These recom-
mendations included adding trademarks, 
trade names and service marks to section 
101(35A)’s definition of “intellectual prop-
erty.” Thus, the current trend in the case-
law and the prospect of Congressional 
action should provide some comfort to a 

trademark licensee that their license will 
be protected if their counterparty licensor 
enters bankruptcy. n

Samuel Kohn is a partner in Chadbourne 
& Parke’s New York Office in the firm’s 
bankruptcy and financial restructuring 
group. Matthew Cognetti is an associate in 
Chadbourne & Parke’s New York Office in 
the firm’s bankruptcy and financial restruc-
turing group.

Chapter 9 of the Bankruptcy Code, which governs the bankruptcy cases of municipalities, requires a would-be municipal 
debtor to first demonstrate that it meets certain eligibility requirements. One of these requirements is that the municipality 
must be insolvent. Another requirement, pursuant to section 921(c) of the Bankruptcy Code, is that a Chapter 9 petition 
must be filed in good faith. In two 2014 decisions, Chapter 9 petitions were dismissed for lack of good faith.

In In re Ozark Mountain Solid Waste 
District, 2014 WL 7494926 (Bankr. W.D. 
Ark. Aug. 5, 2014), the Bankruptcy Court 
for the Western District of Arkansas dis-
missed the Chapter 9 petition of a regional 
solid waste management district. In con-
sidering the dismissal of the petition, the 
court observed that the district did not 
collect a statutorily authorized service fee 
from each residence and business within 
the district because the district’s board 
members were concerned that enforce-
ment of the fee would harm their reelection 
prospects. Ultimately, the court dismissed 
the petition and concluded that good faith 
required the district to enforce the service 
fee in an attempt to resolve the district’s fi-
nancial issues prior to a bankruptcy filing.

In In re Ravenna Metropolitan District, 
2014 WL 7494935 (Bankr. D. Colo. Dec. 
15, 2014), the Bankruptcy Court for 
the District of Colorado dismissed the 
Chapter 9 petition of an upscale real estate 
development district. The bankruptcy 

court observed, that unlike other notable 
Chapter 9 debtors including Detroit and 
Stockton (both of which successfully 
exited bankruptcy in 2014), the district 
was not a city and there was no threat to 
the delivery of essential public services. 
The court held that the filing was not in 
good faith because the district’s two key 
creditors were not only willing to forego 
recovering payments but also were willing 
to support the district’s basic operational 
needs. In addition, the district’s proposed 
plan sought only to benefit its property 
owners and the developer, and not to 
enhance the district’s finances or opera-
tions.  The court also concluded that the 
district was not insolvent. The district’s 
appeal of the bankruptcy court’s decision 
is currently pending.

Despite these recent rulings, it has been 
rare for a bankruptcy court to find that a 
municipal debtor had not filed its petition 
in good faith. For example, in the Detroit 
case, the largest municipal bankruptcy 

case to date, the court held that the filing 
was in good faith even though the court 
found that Detroit’s leaders and advisors 
had concluded that a bankruptcy filing 
was a forgone conclusion prior to engag-
ing in negotiations with creditors. See 
504 B.R. 97 (Bankr. E.D. Mich. 2013). The 
court’s conclusion that good faith was sat-
isfied rested on the inability of Detroit to 
adequately provide basic public services 
and the fact that it could not restructure its 
enormous debt without bankruptcy help. 
In Ozark and Ravenna, however, the bank-
ruptcy courts found that the self-interested 
motivations and actions of those in control 
of the respective municipalities, combined 
with the ability to resolve the municipali-
ties’ financial problems without a bank-
ruptcy filing, warranted findings that the 
filings were not in good faith. Although it 
will likely continue to be rare for a bank-
ruptcy court to find a lack of good faith in 
the filing of a Chapter 9 petition, these de-
cisions are cautionary tales for municipali-
ties contemplating a Chapter 9 filing. n

Chapter 9 Petitions Dismissed for Lack of Good Faith
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Are Secured Claim  
Purchasers Under Attack?
By Douglas Deutsch and Seth Bloomfield

Some commentators have argued that a series of recent bankruptcy court decisions demon-
strates that secured claim purchasers are being attacked. Can this be true? Do these recent 
decisions really demonstrate that bankruptcy courts are fundamentally opposed to activist 
investors who purchase debt, or are bankruptcy courts simply demonstrating a long-stand-
ing bias in favor of successful reorganization. While informed minds could reach different 
conclusions, there is some evidence to support both sides. Starting with a sampling of the 
leading pre-2014 cases that are frequently cited as being anti-activist creditors, this article 
provides a short review of the 2014 MPM (also known as “Momentive”) decision on “cram 
down” interest rates and concludes with an examination of two 2014 decisions on secured 
creditor credit bidding.

The Gathering Storm: Voting 
and Transferee Rights
Although there are more than a handful of 
cases from recent years that secured credi-
tors have argued are unfair and anti-activ-
ist investor, few have been cited to more 
frequently than DBSD and KB Toys. As we 
have previously written about each of the 
cases, we focus here only on the relevant 
highlights of these decisions.

We first wrote about the In re DBSD 
case, 421 B.R. 133 (Bankr. S.D.N.Y. 2009), 
aff’d, 634 F.3d 79 (2d Cir. 2011), in the 
February 2012 issue of the International 
Restructuring NewsWire (see “Key 2011 
Decisions on Chapter 11 Plan Confirmation 
Issues”). In that case, a bankruptcy court 
was asked whether a competing satel-
lite service provider, which was seeking 
to purchase all of the debtors’ spectrum 
rights, could validly exercise voting rights 
it had obtained during the bankruptcy 
case through the purchase of claims at 
substantially above-market prices. The 
court knew that the competitor was 
seeking to use its voting rights to block the 

debtors’ plan, a plan that was not favorable 
to the competitor. Based on these facts, 
the bankruptcy court concluded that the 
competing service provider was not acting 
as a creditor interested in maximizing 
recovery, but was instead driven by non-
creditor motivations. The court found 
that such motivations were “not in good 
faith” and, pursuant to section 1126 of the 
Bankruptcy Code, could be disregarded 
or modified. This decision was affirmed 
by the Second Circuit, the federal circuit 
court responsible for the very important 
New York region. 

We highlighted another issue of great 
importance to claims purchasers when 
we wrote about the 2012 decision in the 
KB Toys case, 470 B.R. 331 (Bankr. D. 
Del. 2012), in the June 2012 issue of the 
International Restructuring NewsWire (see 

“Can a Claims Purchaser Acquire Claims 
Free of Defects?”) and the 2013 appellate 
decision in that case, 736 F.3d 247 (3d 
Cir. 2013), in the Winter 2014 issue of the 
International Restructuring NewsWire (see 

“The Third Circuit Finds that A Transferred 

Claim Remains Subject to Disallowance”). 
In the 2012 KB Toys decision, the Delaware 
bankruptcy court ruled that a claim dis-
ability travels with that claim to the pur-
chaser, thus allowing the debtor to chal-
lenge a transferred claim because of the 
prior bad acts by the original owner. This 
outcome was at odds with a New York dis-
trict court ruling in the Enron case. See 
379 B. R. 425 (2007). The Enron case had 
concluded that a disability travels only 
when the transfer is an assignment and not 
when the transfer is a sale. In the 2013 KB 
Toys appellate decision, the Third Circuit, 
the federal circuit court responsible for a 
number of regions including Delaware, af-
firmed the decision of the Delaware bank-
ruptcy court. In its decision, the Third 
Circuit focused on the language of section 
502(d) and determined that the reference 
to disallowing “any claim of any entity” 
renders any and all claims of an entity that 
received an avoidable transfer disallow-
able, regardless of who ultimately holds 
the claim, unless the avoidable transfer is 
returned to the estate.
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The KB Toys interpretation of Bankruptcy 
Code section 502(d), which addresses the 
disallowance of claims without regard to 
ownership, appears to be supported by a 
plain reading of the statute. Perhaps most 
importantly, whether the decision was the 
correct interpretation of section 502(d) or 
not, market participants now seem to reg-
ularly include language in claims purchase 
agreements that provide the purchaser of 
a claim with recourse against the seller of 
the claim should a disability exist with the 
purchased claim.

Both DBSD and KB Toys ask a fundamen-
tal question that parties who purchase 
bankruptcy debt must address in many 
different bankruptcy contexts: is my claim 
subject to attack? While DBSD addressed 
the issue in the context of voting rights, 
activist investors continue to ask whether 
the outcome was fair. Why should the mo-
tivations of creditors be taken into account 
in voting? Creditors certainly are not re-
quired to be altruistic. Similarly, given the 
bankruptcy and societal interest in en-
suring free transferability of claims, why 
should courts follow KB Toys and apply 
the disabilities that are associated with a 
transferor to a transferee? Similar ques-
tions continued to be asked in other con-
texts in 2014.

Momentive and the 
Appropriate Cramdown 
Interest Rate
The difficult issue of determining the ap-
propriate interest rate for secured credi-
tors who reject a plan of reorganization 
has been debated for years. Section 1129(b)
(2) of the Bankruptcy Code provides that a 
plan must treat a class of secured creditors 
that rejects the plan “fairly and equitably.” 
The Bankruptcy Code further provides 
that one way to satisfy this requirement is 
by (a) allowing such creditors to retain the 
lien on their collateral and (b) paying such 
creditors deferred cash payments having 
a present value totaling at least the value 
of the collateral. Because the deferred cash 
payments are paid over time, the plan must 
provide for payment of an appropriate in-
terest rate. This interest rate is commonly 
referred to as the “cramdown interest rate.”

The leading decision on determining an 
appropriate interest rate is Till v. SCS 
Credit Corp., 541 U.S. 465 (2004). In that 
case, the Supreme Court was asked to de-
termine the appropriate interest rate in an 
individual’s Chapter 13 bankruptcy case, 
a situation which required the interpre-
tation of language similar to the section 
1129(b) provision that applies in busi-
ness cases. The Supreme Court ultimately 
adopted what is referred to as the “prime-
plus” formula approach for determining 
the appropriate interest rate. The prime-
plus formula approach begins with the 
national prime rate of interest and adjusts 
upward for risk—typically between 1 to 
3%—depending on (a) the estate’s circum-
stances, (b) the security’s nature, and (c) 
the reorganization plan’s duration and 
feasibility. 

The Supreme Court supported the prime-
plus formula approach because it was easy 
to apply and because there was no real 
market for consumer loans. But in a foot-
note, the Supreme Court recognized that 
the prime-plus formula approach may not 
be the ideal methodology to determine the 
cramdown interest rate in Chapter 11 busi-
ness reorganizations where an efficient 
market for such loans might exist. The few 
appellate courts that have considered this 
issue in Chapter 11 business cases have 
rejected strict adherence to the Till prime-
plus formula approach. 

We first discussed the Momentive decision 
in the Fall 2014 issue of the International 

Restructuring NewsWire (see “The 
Momentive Decisions: Cram-Down Interest 
Rates and Make-Whole Mania”). In the 
Momentive case, a Chapter 11 business re-
organization, secured first lien and 1.5 lien 
noteholders would have been paid in cash 
had they accepted the plan. However, the 
secured first lien and the 1.5 lien notehold-
ers voted to reject the plan, which triggered 
an alternative treatment under the plan. 
Such treatment consisted of deferred cash 
payments with a cramdown interest rate 
of (a) 3.6% for first lien noteholders, paid 
over seven years and (b) 4.1% for 1.5 lien 
noteholders, paid over seven and one-half 
years. The indenture trustees for the first 
and 1.5 lien noteholders opposed the pro-
posed cramdown interest rates and argued 
that a market rate of interest (the interest 
rate that the debtors would have paid on 
back-up loans that would have been taken 
to fund the cash option) should be applied. 
Otherwise, argued the indenture trustees, 
the current market value of their payment 
stream would be worth less than the full 
amount of their secured claims. Judge 
Drain rejected the indenture trustees’ 
arguments.

Relying on Till and an earlier Second 
Circuit case, In re Valenti, 105 F.3d 55 (2d 
Cir. 1997), that also determined the ap-
propriate interest rate in an individual’s 
Chapter 13 case, Judge Robert Drain ex-
plained that the purpose of the cramdown 
interest rate is to place the secured credi-
tor in the same economic position it would 
have been in had it received immediate 

Why should the motivations of creditors be taken into 
account in voting? Creditors certainly are not required to 
be altruistic. Similarly, given the bankruptcy and societal 
interest in ensuring free transferability of claims, why 
should courts follow KB Toys and apply the disabilities 
that are associated with a transferor to a transferee?
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cash value for its allowed claim. Judge 
Drain concluded that the interest rate that 
an efficient market produces always vio-
lates the principles set forth in Till because 
the purpose of the market is to include a 
profit element (i.e., it accounts for fees and 
costs) and, therefore, an appropriate cram-
down interest rate should be a risk-free rate 
increased by a percentage reflecting risk. 
Accordingly, Judge Drain approved the 
debtors’ proposed interest rates, subject to 
slight increases to reflect risk. There can be 
no doubt, however, that the interest rates 
were still below the market rate of interest.

Parties involved in the case note that Judge 
Drain was inherently dissatisfied with 
what he viewed to be overly-aggressive 
tactics by secured creditors. The result 
of not accepting those terms was, they 
believe, a decision that was cloaked with 
references to Till, but was truly based on 
Valenti (Judge Drain’s decision does not 
address the fact that the Till prime-plus 
formula approach begins with the prime 
rate, a rate which inherently includes a risk 
premium), and not the risk-free rate en-
dorsed by Valenti. Judge Drain’s decision 
was a significant blow to the secured credi-
tors in the case. Whether this was because 
some members of that group had pur-
chased the claims at a discount, because 
the tactics of this group were thought to 
be too aggressive, or because the plain 
meaning of the statute required this result, 
will never be known. Nevertheless, this de-
cision may result in a real shift of power in 
bankruptcy plan negotiations in favor of 
debtor plan proponents.

Fisker and A Secured 
Creditor’s Right to  
Credit Bid
The Bankruptcy Code provides secured 
creditors with the right to “credit bid” for 
assets that are to be sold by the debtor 
during a bankruptcy case. This means 
that a creditor may use the secured debt it 
is owed as currency in an auction of the 
collateral securing its claim. This right 
protects a secured creditor from the sale of 
its collateral at a below market price and 
eliminates the need for a secured creditor 
to obtain a short-term loan to purchase its 
collateral (and then essentially repay itself).

The concept of credit bidding is included 
in section 363(k) of the Bankruptcy Code. 
Section 363(k), however, specifically allows 
a court to limit credit bidding “for cause.” 
Generally, the “for cause” limitation has 
been used in situations where the secured 
nature of a claim is questioned. However, 
a footnote to the Third Circuit’s decision 
in the In re Philadelphia Newspapers, LLC 
case, 599 F.3d 298 (3d Cir. 2010), suggested 
that the “for cause” limitation should be 
broadly construed to include instances 
where credit bidding would frustrate a 
policy advanced by the Bankruptcy Code 
such as “ensur[ing] the success of the re-
organization or . . . foster[ing] a competi-
tive bidding environment.” In In re Fisker 
Auto. Holdings, Inc., 510 B.R. 55 (Bankr. D. 
Del 2014), Judge Gross followed the Third 
Circuit’s suggestion and applied a broad 
formulation of the “for cause” limitation.

In Fisker, the debtors proposed to sell essen-
tially all of their assets to a secured creditor 
for $75 million. The creditors’ committee 
objected to the proposed sale, urging the 
court to require a competitive auction and 
for the secured creditor’s credit bid to be 
limited to the price the secured creditor 
paid to purchase the claim on the second-
ary market (that is, a discounted price of 
$25 million). By stipulation, the debtors 
and the creditors’ committee agreed that 

if the credit bid was limited, there was a 
strong likelihood that an auction would 
create material value for the estate above 
the secured creditor’s present bid. They 
further agreed that if the credit bid was not 
limited, “there [was] no realistic possibility 
of” creating a competitive auction. Judge 
Gross sided with the creditors’ committee.

In ruling that the secured creditor’s credit 
bid should be limited to its $25 million 
purchase price, Judge Kevin Gross applied 
the broader formulation of the “for cause” 
limitation referred to by the Third Court 
in the Philadelphia Newspapers decision. 
Judge Gross found that the evidence in the 
case clearly demonstrated that if the right 
to credit bid was not limited, there would 
be no bidding and, as a result, no competi-
tive bidding process. In further support of 
his decision to limit the credit bid, Judge 
Gross found that the secured creditor 
rushed the sale by, among other things, in-
sisting on an overly-short 24 business day 
challenge period to the sale. This, accord-
ing to Judge Gross, was “inconsistent with 
the notions of fairness in the bankruptcy 
process.”

Secured creditor commentators argue that 
Fisker is wrong because it ignores the gen-
erally accepted principle that the price paid 
for a claim is irrelevant. Secured creditors 

Judge Drain’s decision was a significant blow to 
the secured creditors in the case. Whether this was 
because some members of that group had purchased the 
claims at a discount, because the tactics of this group were 
thought to be too aggressive, or because the plain 
meaning of the statute required this result, will never 
be known. Nevertheless, this decision may result in a 
real shift of power in bankruptcy plan negotiations 
in favor of debtor plan proponents.
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fear that in instances where creditors seek 
to purchase claims that they would later 
use to credit bid, they are now at a serious 
disadvantage. In fact, the Fisker decision 
has already been cited favorably by the 
Eastern District of Virginia in its decision 
in the In re The Free Lance-Star Publ’g Co. 
case, 512 B.R. 798 (Bankr. E.D. Va. 2014), 
where the court similarly limited a secured 
creditor’s right to credit bid on grounds 
that such creditor’s actions served to 

“frustrate the competitive bidding process.” 
Notably, neither of these decisions provide 
secured creditors with explicit guidance 
as to whether all actions to expedite a sale 
are grounds to limit a credit bid or whether 
the price paid by creditors in loan-to-own 
strategies should be taken into consider-
ation by bankruptcy courts.

Conclusions and Takeaways
Are secured creditors under attack? The 
answer is that the jury is still out. Informed 
individuals could argue that the decisions 
highlighted in this article are simply, and 
at worst, bankruptcy judges favoring the 
Bankruptcy Code’s fundamental reor-
ganization policy. Interestingly, however, 
the final report of the ABI Commission 
to Study the Reform of Chapter 11 spe-
cifically addresses two of the issues high-
lighted herein. (See discussion supra at 
p. 5 for additional information on the 
Commission’s Report.) With regard to 
the proposed cramdown interest rate, the 

ABI Commission has rejected application 
of the Till prime-plus formula approach 
in business cases in favor of a general 
market approach that considers the cost 
of capital of similar debt. In the event an 
efficient market does not exist, the ABI 
Commission recommends the use of an 
appropriate risk-adjusted rate that reflects 
the actual risk posed in the case of the re-
organized debtor. Similarly, with regard 
to credit bidding, the ABI Commission 
has rejected the notion that the potential 
chilling effect of a credit bid alone should 
suffice as cause to limit credit bidding 
under section 363. These proposals might 
suggest that the Commission thought the 
decisions in Momentive and Fisker were 
wrong.

The coming year could see further develop-
ments on these important issues. Secured 
creditors, particularly activist investors, 
will need to continue to monitor relevant 
bankruptcy decisions as well as the steps 
taken by Congress to address the issues 
noted herein. n
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